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PAY-AS-YOU-EARN PLAN IN RELATION TO PRIVATE COMPANIES 


Companies are not included in the “pay-as-you-earn” plan, except in the 
capacity of a trustee—s. 6—definition of “year of income,” 1944, amendment. 
Thus, income tax (and war-time (company) tax) will continue to be levied 
for each year of tax upon the taxable income (or taxable profit, in the case 
of war-time (company) tax) derived by the company during the financial 
year next preceding the year of tax, or the accounting period substituted for 
that year. Therefore, Commonwealth income tax will be levied for year of 
tax ended June 30, 1945, upon the taxable income derived by a company 
during year of income ended June 30, 1944, or substituted accounting period. 

Nevertheless, in one important respect, certain companies are affected by 
the “pay-as-you-earn” plan, viz., assessments of additional tax on undistri- 

* buted incomes of private companies of year of income ended June 30, 1944, 
,and of certain accounting periods substituted for that year and the previous 
"income year. 

Where a private company has adopted the normal year of income ended 
June 30, and there is an “undistributed amount” in respect of year of income 
ended June 30, 1944, the assessment under s. 104 will be “the aggregate 
additional amount of tax which would have been payable by its shareholders 
if the company had, on the last day of the year of income, paid the undistri- 
buted amount as a dividend to the shareholders who would have been entitled 
to receive it,” i.e., the date of the notional distribution will be June 30, 1944, 
and if the shareholders’ year of income is that ending on June 30, 1944, or 
substituted accounting period, then the additional tax payable by the company 

under s. 104 may amount to only one-fourth of the full amount of tax. In 
other words, the company may receive the full benefit of the 75 per cent 
rebate provided by s. 160AH. 

































Example : 









Year ended June 30, 1943: 
Taxable income .. . «. «+ «+ £5000 personal exertion 
Year ended June 30, 1944: 
Taxable income .. .. 5000 personal exertion 
Notional distribution at June 30, 1944 1000 
Shareholder pays £5000 at 169:-46d. = .. .. .. £3530 8 O 
Less rebate of 75% (s. 1J6OAH) .. .. .... .. 2647 16 O 
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Company pays: 
Notional assessment 
Personal exertion— 


£5000 at 178-216 = .. .. .. .. £3712 16 8 
Property— 

£1000 at 190-216 = .. .. .... MV 4 

4505 8 0 

Less rebate of 75% (s. 160AH) .. 3379 1 O 

1126 7 O 

Less tax payable by shareholder .. 882 12 O 
EL nk sc. nd 90 Sw Be bh £243 15 0 

If s. 160AH had not applied the tax ‘oa would have been: 

Notional assessment .. .. oc oc oe ee 8 OC 
Less shareholder's assessment .. .. .. .. .. .. .. 3530 8 O 
£975 0 0 





Equivalent to four times £243/15/-. 


Where the company has adopted a substituted accounting period and that 
period ends before June 30, 1944, the date of the notional distribution will 
fall within the shareholders’ year of income ended June 30, 1944, and also 
within any substituted accounting period ending on or after the date of the 
notional distribution, so that the company may be entitled to the 75 per cent. 
rebate provided by new s. 160AH (2). 

For example, a private company’s substituted accounting period ends on 
May 31, 1944. Its shares are owned by three shareholders, A, B and C, 
whose year of income or substituted accounting period, as the case may be, 
ends on: 


Oe ea eee ee lll 
eae ae ee Ul 
aa de ia ed ae ou eee eee 


In calculating the additional tax on the notional distribution to A and B, the 
tax payable may have to be calculated on the basis that those shareholders 
are entitled to the rebate of 75 per cent. of the tax otherwise payable. In 
calculating the additional tax for accounting period ended May 31, 1944, 
on the notional distribution to C, as the date thereof, viz., May 31, 1944, 
falls within accounting period ended April 30, 1945, substituted for year of 
income ended June 30, 1945, a rebate under s. 160AH cannot be allowed in 
respect of that part of the undistributed amount of accounting period ended 
May 31, 1944, notionally distributed to C. On the other hand, if the company 
were liable to tax on undistributed income of substituted accounting period 
ended May 31, 1943, the part of the undistributed amount notionally distri- 
buted to C would be included in C’s taxable income of accounting period 
ended April 30, 1944, i.e., the period substituted for year of income ended 
June 30, 1944, and thus the company may be entitled to the 75 per cent. 
rebate provided by s. 160AH in respect of that part of the undistributed 
amount notionally distributed to C. 

Where a private company’s substituted accounting period ends on a date 
after June 30, 1944, no rebate will be allowable under s. 160AH in respect 
of that year, except in the rare case where a shareholder’s substituted account- 
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ing period ends on the same date as the company’s accounting period or a 
later date. 

For example, a company's substituted accounting period ends on July 31, 
1944, and its shareholders’ years of income all end on June 30. The notional 
distribution will take place during year of income ended June 30, 1945, i.e., 
on July 31, 1944, and the provisions of s. 160AH will not apply to any part 
of that distribution. On the other hand, the whole of any undistributed 
amount in respect of substituted accounting period ended July 31, 1943, will 
fall within the shareholders’ year of income ended June 30, 1944, and the 
whole of the 1943 notional distribution may be subject to the rebate provided 
by s. 160AH. 

In short, the additional tax on any notional distribution, or part thereof, 
which falls within the shareholders’ year of income ended June 30, 1944, or 
substituted accounting period, must be calculated with reference to the 
provisions of s. l6OAH. | 

In making the assessment under s. 104, the calculation of the additional 
tax must be made on the assumption that a shareholder’s share of the undis- 
tributed amount formed part of his taxable income. It may well happen that 
the consequent increase in the taxable income of year ended June 30, 1944, 
will bring about the result that the 1944 taxable income exceeds the 1943 
taxable income by more than 20 per cent., in which case s. 160AH (3) will 
ia to reduce or extinguish the 75 per cent. rebate provided by s. 160AH 
(2). 

Example 1—lIllustrating reduced rebate 

A private company has one shareholder whose taxable income derived from 
property amounted to £2000 during each of the years ended June 30, 1943 
and 1944. The “undistributed amount” at June 30, 1944, was £1000. 

The tax payable by the shareholder for income year ended June 30, 1944, is: 


£2000 at 139-025d. = ss +e oe Me 
Less rebate of 75% “(s. '160AH (2)) . wack ee 2S 
£289 12 9 

i.e. ine 24 46 26 te WO SS 66 48 £289 13 0 


The tax payable by the company for income year ended tele 30, 1944, is 
calculated as follows: 


Shareholder’s income .. £2000 O O 
Add notional distribution of the ‘ ‘undis- 
tributed amount” .. .. .. .. .. .. 1000 O O 
£3000 0 O 
Tax on £3000 at 162-ld. = ...... £2026 5 O 
Less rebate under s. 1J6OAH (3)— 
Taxable income, 1943 .. .. . .- £2000 0 O 
ee a uy we eelae 400 0 0 
£2400 0 O 
0 


Tax on £2400 at 150:2875d. = .. .. £1502 17 
75% thereof . ig 
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Tax based on notional distribution .. .. . ‘ £899 2 0 § 
Deduct tax payable by shareholder .. .. .. .. .. .. 28913 0 the 
Private company tax payable by company .. .. .. £609 9 O Br 
Example 2—Illustrating where company obtains no benefit under s. 160AH jun 
A private company has one shareholder whose taxable income, derived of 
from property, amounted to £2000 for the income year ended June 30, 1943, equ 
and £3000 for the income year ended June 30, 1944. The undistributed dur 
amount at June 30, 1944, was £1000. inct 
The tax payable by the shareholder for income year ended June 30, 1944, is: T 
£3000 at 162-1d. = . a erie 
Less rebate under s. 160AH yy 
Taxable income, 1943 .. .. .. .. £2000 0 O 
Fae Tae 
£2400 0 O E 
Tax on £2400 at 150-2875d. = .. .. £1502 17 0 o 
75%, ee ia eee as 1127 2 9 trib 
£299 2 3 he 
aire ales ual oe ates £899 2 0 - 
The tax payable by the company for the income year ended June 30, 1944, 
is calculated as follows: 
Shareholder’s income .. . £3000 0 O 
Add notional distribution of the undis- 
Creed BOUIN Ww ce ee os RO 8 CO 
£4900 O O 
Tax on £4000 at 175:0125d. = .. .. £2916 17 0 
Less rebate under s. lJ6OAH (3)— 
Taxable income, 1943 .. .. .. .. .. £2000 0 O 
SE ta bis, ae Se 56 we hae: ee, 
£2400 0 O 
Tax on £2400 at 150-2875d. = .. .. £1502 17 0 
ET cc abe Ca oe Ge 04: aa 0d 3p) ee. hoo OE, a Oe 
£1789 14 3 
Tax based on notional distribution .. .. .. .. .. £1789 14 0 
Deduct tax payable by shareholder .. .. .. .. .. 899 2 O 
Private company tax payable by company .. .. .. £890 12 0 If 
ae ; incot 
If the pay-as-you-earn principles did not apply the tax payable would £15 
be precisely the same, namely, £2916/17/- less £2026/5/- = by t 





£890/12/-. 
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The question arises whether a notional distribution of year ended June 
30, 1943, must also be brought to account in making the comparison between 
the shareholders’ incomes of 1943 and 1944 required to be made by s. 160AH. 































Erample 

A private company’s taxable income of year ended June 30, 1943, amounted 
to £30,000. It derived the same amount of taxable income for year ended 
June 30, 1944. The company made no distribution of its distributable income 





ed of either of the two years. Its shares were owned by two shareholders in 

3, equal proportions. No additional tax under s. 104 was paid by the company 

ed during either of the two income years. Each of the shareholders had a private 

income from property of £5000 in 1943 and 1944. 

s: The undistributed amount for years ended June 30, 1943 and 1944 will be: 
Taxable income .. .. rere. _ 
Less ordinary income tax ‘payable at 6/- in Ss? Sa te Se 
Undistributed’ amount .. .. .. .. .. .. «. «+ «+ +» £21,000 


Each shareholder’s share of the undistributed amount of year ended June 
30, 1944, will form part of his taxable income for the purpose of calculating 
the additional tax of that year. If each shareholder’s share of the undis- 
tributed amount of year ended June 30, 1943, is not to be brought to account 








in comparing the 1943 income with the 1944 income in order to ascertain 
whether the 1944 income exceeds the 1943 income by more than 20 per cent., 
the additional tax payable by the company will be: 
Shareholder’s own income .. .. .. .. £5,000 0 O 
yp Add, notional distribution .. .. .. .. 10,500 O O 
Tameble moome ............ .. £15,500 0 O 
Gross tax thereon .. . Vile. ie, Ne £13,542 18 4 
Less rebate (s. 16OAH ( 3)) ) 
Income of previous year .. .. .. .. £5,000 O O 
Ee eo ae 
6,000 0 0 
Pree ee oe 
CP ce kp o<. dh Ke +6 we od 3,566 11 3 


9976 7 1 
Less shareholder’s own ‘tax on 
PE a kkk oo ok aa Xe ws 3,830 & 4 
Pa MEE nn wa bc os te ca te oe) ee ee SS Ge 8 





£9,018 15 O 





Private company tax— 
2D ot B= SE noe oe ce 8s £18,037 100 0 


If the notional distribution of 1943 is to be brought to account the taxable 
income of 1944 of each shareholder will be the same as that of 1943, viz., 
£15,500, and s. 160AH (3) will not apply, and the additional tax payable 
by the company will be: 
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Notional assessments— 





Shareholder’s gross tax—as previously .. .. .. .. £13,542 18 4 
Less rebate—75% thereof .. .. .. .. ........ 10,157 3 9 
3,385 14 7 

Less own tax as previously .. .. .. .. .. .. «. 97 2 1 
£2,428 2 6 

Private company tax—2 x £2,428/2/6 .. .. .. .. #4856 5 0 





There may be justification for this assessment on the ground that there 
was a notional distribution of a like sum in 1943 which ought to be brought 
to account in comparing 1943 income with that of 1944, but in the absence 
of a specific provision to that effect there seems to be no authority for 
making the comparison on that basis. No official announcement has yet been 
made on the subject. , 

On the other hand, it is clear that any distribution which is subject to the 
rebate provided by s. 107 must be included in the shareholders’ taxable income 
of the income year in which the distribution was made, i.e., of years ended 
June 30, 1943 or 1944, or of both of those years. 


ForM AND SUBSTANCE 


The following is an extract from a recently reported judgment of the 
English Court of Appeal: “It frequently happens in income tax cases that 
the same result in a business sense can be secured by two different legal 
transactions one of which may attract tax and the other not. There is no 
justification for saying that a taxpayer who has adopted the method which 
attracts tax is to be treated as though he had chosen the method which does 
not, or vice versa,” per Lord Greene, M.R., in Henriksen v. Grafton Hotel 
Ltd. (1942) 24 Tax Cas., at p. 460. 


PAYMENTS To Funp ProvipInG BENEFITS FOR PERSONS ON War SERVICE 
Meaning of War Service 

S. 102AA provides that where a taxpayer has undertaken to pay part of 
the proceeds of his business to a fund, out of which payments may be made 
to persons who carry on a similar business and who, during the present war, 
are engaged on war service, all such contributions are allowable deductions 
to the taxpayer; the beneficiary is assessable on amounts received by him, 
and any undistributed balance on hand on June 30 following the termination 
of the present war will be assessable income of the trustee of that year, being 
income to which no person is presently entitled. 

The underlying intention of the section was that it was to apply in relation 
to persons engaged in professions who undertook full time military service 
either in or outside Australia, i.e., doctors, barristers, etc., who either were 
called up for military service or who voluntarily enlisted and were appointed 
to the various arms of the services. 

In the absence of a specific definition in the Assessment Act, it is con- 
sidered that the same meaning should be given to the words “war service” 
as is given to those words in the Defence Act, viz.: 

“War Service” means active service, any naval, military or air force 
service in time of war, and any naval, military or air force service between 
the issue of a proclamation declaring that by reason of the recent existence 
of a time of war it is necessary in the public interest that the military forces 
should be temporarily subject to the Army Act, and the issue of a proclama- 
tion declaring that such necessity no longer exists. 
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“Active Service” is defined in the Defence Act as follows: 

“Active Service” has a meaning corresponding to that of the same words 
as used in sub-section (1) of section one hundred and eighty-nine of the 
Army Act defining the expression “on active service.” 

S. 189 (1) of the Army Act is as follows: “189 (1). In this Act, if not 
inconsistent with the context, the expression ‘on active service’ as applied 
to a person subject to military law means whenever he is attached to or 
forms part of a force which is engaged in operations against the enemy or is 
engaged in military operations in a country or place wholly or partly occupied 
by an enemy or is in military occupation of any foreign country.” 

The question of the meaning of the words “active service” in the 1915-1916 
Act was considered by the High Court in Ramaciotti v. F.C. of T. [1920] 
29 C.L.R. 49. The Court held that the words had the same meaning as they 
were given in the definition in s. 4 of the Defence Act, 1903-1915. 

Accordingly, it is considered that service with the Civil Construction Corps 
or in any other civil capacity is not “war service” for the purposes of s. 102AA. 








War-TIME (Company) Tax 
Company in which little or no capital is required 

A non-resident company derived a taxable profit from a source in Australia, 
That profit answered the description of “commissions, fees or charges for 
services rendered.” The company claimed that it was exempt from war-time 
(company) tax under s. 14 (d) on the ground that little or no capital was 
required in carrying on its business in Australia. The Board of Review has 
held (not yet reported) that in ascertaining whether or not “little or no 
capital is required” regard must be had to what capital is required for the 
conduct of the whole of the company’s business, i.e., both within and without 
Australia. The company’s claim accordingly failed. . 


Meaning of “little” capital 

In the course of argument the taxpayer’s representative claimed that the 
phrase “little capital” should be read in a relative sense. The Board rejected 
this contention, holding that the phrase is used in an absolute sense “and, 
therefore, what is more than little capital in the case of any company is more 
than little in the case of any other company. The very context (‘little or no 
capital’) suggests that ‘little’ means ‘little more than nothing.’ The same 
view is conveyed in other words by Rich, J., in the case of Incorporated 
Interests Pty. Ltd., where he expresses the opinion that Section 14 (d) ‘was 
inserted in the Act for the purpose of exempting such callings as those of 
auctioneers, whose business requires little or no capital and to which the tag 
Vox et praeterea nihil applies’ (7 A.T.D. at p. 266; 2 A.LT.R. at p. 483).” 


CoNTRIBUTIONS TO PROVIDENT FuNpDs 


The amendments contained in the 1944 Income Tax Assessment Bill con- 
cerning contributions to provident funds were discussed in the March, 1944, 
issue of the Journal at pages 90-97. During the passage of the Bill further 
amendments were made to amended s. 66 and new s. 79. These amendments 
and certain other aspects of the above subject are discussed below. 


Where two or more contributions are made to a fund in the same income ‘year 

In its original form the Bill contained a defect which could have operated 
seriously against the Revenue. It provided for a maximum allowance per 
employee (£100, or 5 per cent. of the employee’s annual remuneration, which- 
ever is the greater) in respect of any contribution to a provident fund. An 
annual contribution was doubtless contemplated by the draftsman, but it 
would have been possible under the provisions as they stood for a number of 
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contributions to be made each year by the employer to the fund, and the 
maximum benefit could have been provided for an employee in each of those 
contributions. Thus benefits could have been provided each year for an 
employee greatly in excess of the contemplated annual maximum of £100, 
or 5% of the employee’s annual remuneration. 

To overcome the above defect, ss. 66 and 79 were amended to provide that 
in the application of those sections, the aggregate of all sums set apart or 
paid (after June 30, 1943) in the year of income by the taxpayer as or to any 
one fund shall be deemed to be one sum so set apart or paid. 

Consequential amendments were made to other sub-sections. 


Where contributions made by taxpayer to two or more funds and an employee 
is a member of more than one of those funds 

It was also discovered during the passage of the Bill that the original pro- 
visions were open to the construction that where an employer had established 
more than one fund for the benefit of his employees, the permitted maximum 
applied to contributions to each fund separately. 

Amendments were made during the passage of the Bill designed to ensure 
that the permitted maximum will apply to the yearly aggregation of con- 
tributions made by an employer to all funds in respect of any employee. 

These amendments (s. 66 (5) (b) and s. 78 (5) (b)) are necessarily 
somewhat complex. They read as follows: 

“In the application of this section— 


(b) in the case of a taxpayer who has, in the year of income, set apart 
or paid sums as or to more than one fund, the deductions allowable 
under this section shall be ascertained in. respect of the funds in such 
order as the Commissioner thinks fit, and, in the application of this 
section in relation to any such fund, the amounts specified in sub- 
paragraphs (i) and (ii) ‘of paragraph (c) of sub-section (3) of this 
section shall, in relation to any employee, be reduced by the aggregate 
of any amounts determined in respect of that employee under paragraph 
(d) of sub-section (2) of this section in relation to any other funds, 
to the extent to which the amounts so determined have not been 
excluded in ascertaining the deductions allowable in relation to those 
other funds.” 

Example 

An employer has three provident funds, and he makes the following con- 
tributions to each of those funds in respect of employee X: 

The annual remuneration paid to X is £1,800. 


er 
Sew 200 
OO ga ee ie 50 


The deduction allowable under s. 66 shall be ascertained in respect of the 
funds in such order as the Commissioner thinks fit. Let us assume that the 
Commissioner ascertains the deductions in the order of C, B and A. But 
for the provisions of s. 66 (5) (b) the employer would obtain a total deduction 
in respect of employee X of £250, viz.: 

Allowance under 


Fund A: $s. 66 (3) (c) 

ND Mc ia a .0 0. Wer Se tes £500 

ee eee 100 £100 
Excess disallowed .. .. .. £400 
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Fund B: 


IL Wi -o4 a0 we 00 48 £200 

oe a ee 100 100 
Excess disallowed .. .. .. £100 

Fund C: 

I Nal 65 he sé 46. an £50 

ee 50 50 
SS ae ee Nil 


£250 








As previously stated, the Commissioner commenced with Fund C, and will 
allow the whole of the contribution to that fund in respect of employee X, 
viz., £50. 

He is required, under s. 66 (5) (b), to disallow £50 of the contribution 
to Fund B otherwise allowable under s. 66 (3) (c), reducing the amount of 
the allowance of contribution to Fund B in respect of employee X from 
£100 to £50. 

At this stage, £50 has been allowed in respect of contribution to Fund C, 
and also £50 in respect of contribution to Fund B, making a deductible allow- 
ance of £100 in all. This sum of £100 must be deducted from the sum of 
£100 otherwise allowable, under s. 66 (3) (c), in respect of the contribution 
to Fund A for the benefit of employee X, thus eliminating the whole of the 
contribution to Fund A for the benefit of employee X. 

In the final result, the total allowable contribution under s. 66 by the 
employer to the three funds for the benefit of employee X is £100, viz.: 


. ! eae 
3S a 
| ¢ = ae 50 

£100 


Where an employee is employed by more than one employer, each of whom 
has a provident fund of which the employee is a member 


There may be rare instances where a person is employed by more than one 
employer. In the case of each of the employers there exists a provident fund 
to which the employer makes annual contributions. The employee may be 
a member of some or all of these funds. 

In this class of case, each employer will be entitled to a deduction of the 
permitted maximum in respect of the above-mentioned employee. 


Contributions for benefit of shareholder-employees 


Under s. 66 (2) (c) and s. 79 (2) (c) the Commissioner shall determine 
in respect of any sum set apart or paid as or to a provident fund after June 30, 
1943, the part, if any, of that sum which is attributable to the provision! of 
benefits, etc., for any person who is both a shareholder and an employee 
(which term includes a director) of a private company, as defined by s. 103, 
if, in the opinion of the Commissioner, the benefits, etc., are provided for that 
person as a shareholder. Any amount so determined by the Commissioner 
ts W; an allowable deduction to the company—s. 66 (3) (b) and s. 79 

b). 
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The writer is of opinion that unless the Commissioner is in a position to 
determine that the whole of a contribution for the benefit of a shareholder- 
employee should be disallowed, the above provisions are inoperative and no 
portion of the contribution can be disallowed. 

The official attitude, as expressed in replies to submissions of deeds for 
approval, is that the whole of the contribution made to a fund for the benefit 
of shareholder-employees of private companies should be disallowed if, by 
virtue of their shareholdings, they are in a position to cause the company to 
appropriate profits for their benefit in the form of contributions to the fund. 
If this attitude is correct, it means that benefits for persons, who occupy in 
a private company the dual position of shareholders and employees or directors, 
can never be provided for them in a case where they hold a preponderance 
of the voting power in the company. 

With the greatest respect the writer expresses disagreement with the 
Departmental attitude. A person may, by virtue of his shareholding, cause 
a provision to be made for himself; but the question still remains whether 
he causes it to be made for himself as a shareholder or as an employee. Ifa 
provision is made for a class of employees, including one who is also a share- 
holder with a controlling interest in the company, and he is treated for the 
purpose of such provision on the same footing as the other employees, it is 
considered that the provision is made for him as an employee, even if it be 
conceded that it is made by him as a shareholder. 

It is not unusual for allocations to be based, in the case of a shareholder- 
employee, not upon his total remuneration, but upon so much thereof only 
as is allowed as a deduction to the company for the purpose of determining 
its taxable income. Since, by reason of s. 109, only so much of this total 
remuneration can be allowed as a deduction to the company as, in the Com- 
missioner’s opinion, is reasonable as remuneration for his services, it follows 
that the allocation, made to him in the fund will be proportionate only to an 
amount which, in the Commissioner’s opinion, is reasonable remuneration to 
him as an employee or director. In these circumstances, the Commissioner 
would appear to be inconsistent if he were to determine that the shareholder- 
employee’s benefits were provided for him as a shareholder. 


ProFits ARISING FROM TRADING IN LAND 

The appellant company (the main business of which was the management 
of a company owning a shipping line, though under its memorandum of 
association it had power to trade in land) bought in 1915 a landed estate at 
a cost of £153,000. Between 1918 and 1929 the company sold certain small 
portions of the estate. From 1925 onwards, it granted to a building con- 
tractor options to build dwelling houses on parts of the estate. Up to 1937 
it had granted over 1,100 feus to purchasers of such houses. Between 1920 
and 1937 the company expended nearly £90,000 on development of the land. 
In order to finance the reconstruction of the shipping company, in which the 
appellant company owned the majority of the ordinary shares, it sold in the 
years 1935 to 1937 feu duties for £117,000 and undeveloped land for £84,000. 
The company contended that the last-mentioned receipts represented merely 
the realisation of an investment to meet the company’s financial necessities. 
Held (by the Scottish Court of Session) that the company had acquired the 
estate as a trading asset, and that the profits arising from the sales of land 
and feu duties were assessable trading profits, Cayzer, Irvine & Co. Lid. v. 
I.R. Comrs. (1942) 24 Tax Cas. 491. 


Annuity AccrUED To DaTE oF DEATH 


C was the executor of a deceased person, S, who had been entitled under 4 
will to an annuity for life payable quarterly. In the terms of the will the 
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annuity accrued from day to day and C received after the annuitant’s death 
the proportion due up to the date of death. From this payment, English 
income tax at the standard rate was deducted. Had the payment been made 
to the annuitant in his lifetime he would have been entitled to claim repay- 
ment of the tax. C claimed the repayment on behalf of the annuitant, con- 
tending that the final payment of the annuity was income of the annuitant, 
and not of his estate. Held (following I.R. Comrs. v. Henderson’s executors 
(1931) 16 Tax Cas. 282) that no sums which accrued in the lifetime of the 
deceased, but which did not become payable and were not paid to him, formed 
part of his income; consequently the tax deduction was not recoverable. 
Bryan v. Cassin (1942) 24 Tax Cas. 468. 

S. 101A of the Commonwealth Act specifically provides that where, in the 
year of income, the trustee of the estate of a deceased person receives any 
amount which would have been assessable income in the hands of the deceased 
person if it had been received by him during his lifetime, that amount shall be 
included in the assessable income of that year of the trust estate and shall be 
deemed to be income to which no beneficiary is presently entitled. 


PROFIT-MAKING ENTERPRISE 
Isolated transaction 


In 1937 and 1938 the taxpayer, a woodcutter, bought through an agent 
for resale whisky in bond for £407; the whisky was sold in 1940 for £1,131. 
This was the taxpayer’s sole dealing in whisky; he had no special knowledge 
of the trade, and he did not take delivery of the whisky nor did he have it 
blended or advertised. Held (by the Scottish Court of Session) that the 
transaction was an adventure in the nature of trade, /.R. Comrs. v. Fraser 


(1942) 24 Tax Cas. 498, 
Group EMPLOYERS 


The Deputy Commissioner of Taxation (Mr. J. W. Hughes) has stated 
that, under the recently enacted pay-as-you-earn taxation legislation, all 
employers, including companies, who ordinarily have in their employment 
ten or more taxable employees, will be required to adopt the group method 
of deducting tax instalments from the earnings of their employees. This 
method must be. adopted from Ist July, 1944. 

Although the law requires that all such employers should apply to the 
Taxation Department for registration as group employers on or before 14th 
June, 1944, the Deputy Commissioner stated that application would not be 
necessary in the majority of cases. 

Employers registered for Pay Roll Tax purposes and who have ten or 
more employees whose earnings are subject to tax instalment deductions 
will be notified that they have been registered by the Department as group 
employers. If there is any doubt as to whether or not there are ten or more 
employees whose earnings are subject to deductions, a form of application 
for registration as a group employer will be posted to the employer. 

Certain employers, e.g., hospitals, charitable institutions, etc., whose pay-roll 
is exempt from Pay Roll Tax, are required to register as group employers 
for income tax instalment deduction purposes. As far as possible, this class 
of employer will be registered from information obtained by the Department 
and notification of registration will be advised. 

An employer who is required to register and who does not receive a 
notification from the Department that he has been registered should apply 
for registration on or before 14th June. 

A special form of application for registration may be obtained from the 
Taxation Department. 
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Improvements Upon Leasehold Property Prior to 1936 
Can THE Lessor SUBSEQUENTLY CONSENT? 
By J. M. GreENnwoop, A.I.C.A, 





A taxpayer who has incurred expenditure, either before or after the com- 
mencement of the Income Tax Assessment Act, 1936, in making improve- 
ments not subject to tenant rights is allowed to deduct the cost over the 
period of the lease, where such improvements “have been made with the 
written consent of the lessor given after the commencement of this Act,” viz., 
June 2, 1936 (s. 88 (2) (c)). 

The question arises whether a consent can be given after the commence- 
ment of the Act to improvements effected before the Act, with the result 
that the lessor can obtain a deduction. It seems inequitable that two lessees, 
who carry out improvements deemed essential to their businesses, should be 
placed in vastly different financial positions merely because one did the work 
with his landlord’s consent in, say, December, 1935, and the other in December, 
1936. 

Under the 1922 Act lessors could only obtain deductions for “covenanted” 
improvements. Paragraphs (a) and (c) of s. 88 (2) are new “hand outs.” 
The corresponding “take back” is found in s. 87, which imposes liability on 
a consenting landlord to pay tax upon the value of the improvements which 
revert to him at the conclusion of the lease. It was only right to stipulate 
that no liability should attach where the improvements were made in pur- 
suance of a consent given before this liability was contemplated. Thus, 
liability does not attach to the landlord in respect of improvements where 
his consent was given before the commencement of the 1936 Act (s. 87 (2)). 

But cases may arise where the landlord is willing to give a consent, or a 
fresh consent, after the Act, especially, for example, when the value of the 
improvements at the end of the lease will be small, for, be it noted, the sinking 
fund allowed-under s. 88 (2) will generally exceed the instalments taxed 
under s. 87. They do’ not cancel out. 


Section 88 (2) (c) is susceptible of two meanings— 


(a) improvements “made with the written consent of the lessor (such 
consent being) given after the commencement of this Act”; or 


(b) improvements “made—with the written consent of the lessor given 
after the commencement of this Act.” 


Under (a) the written consent would have to be given before or during, 
but not after, the’ erection of the improvements. Otherwise they would nat 
be “made with . . . consent.” Under (b) a deduction would be allowable if 
the written consent were given after the completion of the work as well as 
beforehand. 

But if consent can be given after improvements are made after the Act, 
then it can be given after the Act to improvements effected before the Act, 
because these are specifically included in the sub-section. 

There is nothing in s. 87 to prevent a landlord who gives such a consent 
from being taxed in the usual way, and it seems to the writer that this 
construction is within the spirit of the two sections. 
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Observations on Commonwealth Gift Duty Assessment 


Act 
By O. E. BERGER, A.1.C.A. 












































Some time ago, the Deputy Commissioner of Taxation, Sydney, addressed 


- a circular to legal and professional advisers inviting their attention to the 
- Commonwealth Gift Duty Assessment Act, which was assented to on Decem- 
ber 3, 1941, and was deemed to have come into operation on October 29, 
€ 1941. The circular, which gives a very brief, and necessarily inadequate, 
is summary of the provisions of the Assessment Act, winds up with the follow- 
ing paragraph: 
- “This circular is being issued because it would appear that many people 
It who make gifts are ignorant of the law and are not being informed of their 
3, obligations by their legal and professional advisers—doubtless as a result 
e in most cases of oversight. The Act provides substantial penalties for 
kK failure to lodge returns and in future the Commissioner will apply these 
, provisions more rigorously than he has so far done. It is considered that 


the law has now been in operation long enough for persons concerned to 
have become aware of their obligations and the leniency extended to 
defaulters, because of the fact that Gift Duty was a new and unfamiliar 


n imposition in Australia (except for Queensland), will no longer be 
h extended.” 

e It may be that the Commissioner is not satisfied with the revenue (£157,116 
for year ended June 30, 1943) derived from this new taxing device, and this 
3, has driven him to issue this stern warning. 

e The Commonwealth Gift Duty Assessment and Rating Acts were dis- 
. cussed in the March and June, 1942, issues of the journal, but in view of 
a the Commissioner’s warning, it will not be out of place to revive the subject 
€ once more. We must earnestly strive to get a better understanding of our 
5 responsibilities and obligations imposed by this new Act. We should be in 
d a position to tell our clients what they must do once they start squandering 


money. We shall, of course, now tell them not to squander at all, but to 

save every penny for the 25 per cent. income tax surcharge. 

h Perhaps the best way of obtaining a grasp of the liabilities and obligations 
imposed by the Act is to follow the likely habits of Mr. X, an ordinary man 

engaged in business. 





. (1) Mr. X, on October 1, 1942, handed a cheque for £1,000 to the Com- 

monwealth Government for purposes of defence. Section 14 (e) of the 
, Act specifically exempts “any gift to the Commonwealth or a State.” 
ft The donor is also exempted from lodging a return, even though the gift 
f exceeds £250, as s. 19 (4), which deals with returns and assessments 
$ provides that for the purposes of this section, “gift” does not include 


any gift in respect of which gift duty is declared by s. 14 not to be 
\ payable. 


a (2) On October 15, 1942, Mr. X paid the life assurance premiums totalling 

£150 in respect of policies effected by him on the lives of his wife and 
t children. He had also paid the premiums twelve months previously. 
$ Mr. X should have lodged a gift duty return by November 15, 1942, 


for the following reasons: 
(a) The life assurance premiums so paid are not exempt from gift 
duty, as the policies were not effected on his own life. Section 
.14 (g) exempts only premiums, not exceeding £100 per annum, 
paid by a person on a policy effected by him on his own life and 
expressed to be for the benefit of his wife or any of his children. 
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(5) 


(6) 











THE AUSTRALIAN ACCOUNTANT MAY 


(b) Section 19 (1) provides that any person who makes . . . any 
gift, the value of which, together with the value of all other gifts 
made by the same donor to the same or any other donee whether 
at the same time or within the immediately preceding eighteen 
months (whether wholly or partly made before the commencement 
of this Act or not) exceeds £250, shall make a return in the 
prescribed form and manner. Mr. X answers this description. 
Although the gift of £150 made on October 15, 1941 (that is 
before the commencement of the Act) is not liable to gift duty, 
it is, however, taken into account in determining the aggregate 
amount of gifts made within the statutory period of three years 
(eighteen months before the making of a gift and eighteen months 
after), and to that extent, it may affect the rates of gift duty 
on dutiable gifts made after the Act came into operation. 

However, in Mr. X’s case, although he must lodge a return as 
explained above, he is not yet liable to duty as the aggregate 
value of the gifts made by him so far does not exceed £500. As 
already explained, exempt gifts are not taken into account, either 
for the purpose of lodging returns or for the purpose of ascer- 
taining the rate on the dutiable gifts. 


(3) During December, 1942, Mr. X made the following donations: 


SE NE n'a: nm Xe te. ne, oe We es, ee 
Royal Alexandra Hospital for Children .. 1010 O 
War Veterans Home .. 2. 0 os ce os 00 10 10 O 
Australian Red Cross .. .. «. o0 e+ <«s 10 10 O 
I cans an. be se:.d0 ee ence ae 
Australian Comforts Fund .. .. .. .. .. 10 10 0 
A political party .. .. .. .. 10 10 0 


He also presented his club with a debenture, face value £100. 

All the above donations, including the £100 debenture to his club, 
are exempt from gift duty by reason of s. 14 (d), which provides 
as follows: 

“Gift duty shall not be payable in respect of any gift to, or wholly 
for the benefit of, an institution, organisation or body of persons, 
whether corporate or unincorporate, not formed or carried on for 
the profit of any individuals.” 

On June 30, 1943, Mr. X made an initial contribution of £1,000 to 
a superannuation fund established for the benefit of his employees 
or their dependants. Section 14 (a) provides for the exemption from 
gift duty of contributions by an employer as or to a fund for the 
purpose of providing retiring allowances, pensions or other personal 
benefits for his employees, or any class or classes of his employees, or 
their dependants. The contribution of £1,000 is, therefore, exempt 
from gift duty. 

During year ended June 30, 1943, Mr. X augmented pay of former 
employees serving with the Defence Forces to the amount of £800. 
These payments are also exempt from gift duty. Section 14 (c) pro- 
vides for the exemption from gift duty of any moneys paid by an 
employer to an employee who is a member of the Defence Force or 
of the naval, military or air force of any other part of His Majesty’s 
dominions, for the purpose of augmenting the employee’s pay as a 
member of any of those forces. 

On September 30, 1943, Mr. X retires his housekeeper and, in recog- 
nition of long years of faithful service, he makes her a lump sum 
payment of £500. Mr. X’s luck holds. The gift of £500 to his house- 
keeper is exempt from gift duty. Section 14 (b) provides for the 

















(8) 





(9) 











(7) 
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exemption from gift duty of any payments made by an employer . . . 
to an employee . . in consequence of the retirement of that employee 
from the service of the employer. ate 

On October 1, 1943, Mr. X’s niece married and he gave her a wed- 
ding present of £200. On October 15, 1943, the life assurance premiums 
in respect of the policies effected by him on the lives of his wife and 
children, totalling £150, are again paid by Mr. X. He must now 
lodge a further return disclosing the following gifts: 

October 15, 1942, Life assurance premiums .. £150 


October 1, 1943, wedding present .. .. .. .. 200 
October 15, 1943, Life assurance premiums .. 150 

£500 

Cr <. t. 35 co sss 48 Ge ae oe oC 


The wedding present to his niece is not regarded as an exempt gift 
under the provisions of s. 14 (i) (ii), which provides for the exemp- 
tion from gift duty of gifts made for or towards the maintenance, 
education or . . . of any person, and are not excessive in amount, 
having regard to the legal and moral hae ssiuntel of the donor to afford 
the maintenance, education or. . . 


During November, 1943, Mr. X won £500 in a lottery, and as a 
result, made the following gifts and donations: 

i cess we 6a ob 60 on ce «6 dp te 

(2) To his parents .. .. i ai cca) 

(3) To hospitals and charitable institutions .. 100 


The donations to the hospitals and charitable institutions are exempt 
under s. 14. (d), as explained in paragraph (3) above. The gifts to 
his wife and parents may be exempt, provided the Commissioner is 
satisfied that the gifts were made for or towards the maintenance 

. of the donees and are not excessive in amount, having regard to 
the legal and moral obligations of the donor to afford the maintenance. 
It all depends on the generosity of the Commissioner as to what he 
thinks a wife should get in such circumstances. Apparently the Com- 
missioner may treat part of the gift as being exempt and include the 
amount which in his opinion is excessive as a dutiable gift. It is 
assumed that in this case the Commissioner was satisfied that the 
gifts by Mr. X to his wife and parents were not excessive in amount 
and were, therefore, exempt from gift duty. 

On December 15, 1943, Mr. X settled by way of a trust property 
to the value of £10,000 on his children. This transaction constitutes 
a dutiable gift. “Disposition of property” includes “the creation of a 
trust in property” and “gift” means “any disposition of property which 
is made otherwise than by will (. . . ) without consideration in 
money or money’s worth passing from the disponee to the disponor. 

” (s. 4). By January 15, 1944, Mr. X will have had to lodge a 
gift duty return, disclosing the following gifts : 


October 15, 1942, life assurance premiums ..... .. £150 
October 1, 1943, wedding present .. .. .. .. .... 200 
October 15, 1943, life assurance premiums die n'é hehehe 150 
December 15, 1943, creation of trust in property . . 10,000 

£10,500 
’ SS ae 
Gift duty payable .. .. 3-15% on £10,500 = £330 15 0 
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(10) It will be seen from the foregoing illustrations that the scope of 
exemptions is reasonable and offers many opportunities of making 
gifts and donations without attracting gift duty. The following are 
further exemptions provided by s. 14 of the Assessment Act: 


(a) Any gift which is made in the course of carrying on a business, 
for the purpose of obtaining any commercial benefit or by way 
of the writing off of a debt which is irrecoverable (subject to the 
qualifications specified in sub-paragraphs (i), (ii) and (iii) of 
paragraph (f) of s. 14). 

(b) Any gift made in accordance with the terms of an agreement 
whereby a person carrying on a business, trade or calling has 
undertaken to pay part of the proceeds of his business, trade or 
calling to the trustees of a fund out of which payments may be 
made by the trustees to persons carrying on a similar business, 
trade or calling who are on war service. 

(c) Any gift concerning which the Commissioner is satisfied that the 
gift, together with all other gifts made by the same donor to the 
same donee within the three years period does not exceed in the 
aggregate £50 in value and that the gift is made in good faith as 
part of the normal expenditure of the donor. (For example, 
gifts by godparents to their godchildren, tips to waiters, club 
attendants, etc.) 








EXTRACTS FROM THIS MONTH’S READING 


Art is only work utterly unspoilt, and drudgery is only art gone utterly 
wrong. But there was no necessary curse on Adam in this matter of work. 
He went out of Eden with Rome and Athens, Venice and Constantinople to 
build and with all the rest of the world to turn, if he chose, into gardens 
where people could knit in the sun and workshops, where they could whistle 
over the making of delectable implements, weapons and playthings. 

That was all blessing, as far as it went, whatever mess the poor fellow may 
have since made of his chance. 


—C. E. Montagne: A Writer's Notes on His Trade. 


The despotism of custom is everywhere the standing hindrance to human 
advancement. 
° —John Stuart Mill. 


I hold every maf a debtor to his profession, from the which, as men of 
course do seek to receive countenance and profit, so ought they of duty to 
endeavour themselves by way of amends to be a help and ornament thereunto. 

This is performed in some degree by the honest and liberal practice of a 
profession, when men shall carry a respect not to descend into any course 
that is corrupt, and unworthy thereof, and preserve themselves free, from the 
abuses wherewith the same profession is noted to be infected ; but much more 
is this performed, if a man be able to visit and strengthen the roots and 
foundation of the science itself; thereby not only gracing it in reputation and 
dignity, but also amplifying it in perfection and substances. 

—Francis Bacon. 
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The Lay-by Sales Act, 1943 (N.S.W.) 


By A. AsH Ley Forster, A.1.C.A., A.A.LS. 
















































This Act amends the law relating to Sales of Goods, insofar as it regulates 
the disposal of goods by way of lay-by sale and controls group-selling. It is 
provided that this Act be read and construed with the Sale of Goods Act 
1923-1937. 

The Lay-by Sales Act, 1943, was assented to on 10th December, 1943, and 
by proclamation commences on 24th April, 1944, together with certain regula- 
tions operative from the same date, and gazetted on 31st March, 1944 (No. 
31). 

ts principle, the Lay-by Sales Act, 1943, follows the Hire Purchase Agree- 
ments Act, 1941, and the Moneylenders and Infants Loans Act. It establishes 
the purchaser’s rights and remedies, and restrains a small section of traders, 
who, arbitrarily exercising their common law rights, without regard to con- 
siderations of justice or of equity, were often enabled, under the terms of @ 
lay-by sale, to appropriate the goods and all moneys paid, if the purchaser 
failed to meet instalments on due date. This action was often taken without 
notice to the purchaser. 

Apart from dealing with the general form of lay-by sale, the Act controls 
certain aspects of group-selling which have been the subject of abuse and 
misrepresentation. In future, purchasers will have something more than a 
worthless claim in respect of moneys paid, under an arrangement to pay money 
by instalments, which is neither a sale of goods nor an agreement to sell 
goods, and for this reason would be outside the scope of the Act unless special 
provision was made. 

In his second reading speech on the Bill, the Hon. R. R. Downing ( Minister 
of Justice and Vice-President ;of the Executive Council) said: “. ... I am 
happy to be able to say that the Bill now introduced is directed only at a 
minority, a small body of individuals that seek to adopt means, both within 
and without the law, to take advantage of and to defraud the citizens of this 
State. With the great bulk of lay-by trading, there is, so far as the Govern- 
ment is aware, no ground for complaint. We believe that it fills a very real 
need, and is availed of by all classes and sections of the community. Accord- 
ingly, in this measure every endeavour has been made to interfere as little as 
possible with the legitimate trader and to permit him to carry on in much 
the same way as he does now... .” In regard to group-selling, Mr. Downing 
referred to the case of British' Home Supplies Proprietary Limited and said 
“it was found that, although the company had acted dishonestly in a sense, 
and to the detriment of many people in the community, it had acted within 
the law.” Mr. Downing went on to say that “. . . . the firm succeeded in 
obtaining a large amount of money from many people in the commiunity as 
instalments for goods that it actually did not have in its possession, and was 
unable to deliver. Finally .... that concern went into liquidation, and when 
the affairs of the company were settled there was nothing left for the 
purchasers from the company, because the assets of the firm were insufficient 
to meet the claim of the secured creditor.” 


Lay-By SALES 

The Lay-by Sales Act is designed to protect the reputable trader from 
unscrupulous competitors and to secure certain rights to a purchaser as 
defined by the Act. The Act prevents contracting out of most of its benefits 
(s. 18) and facilitates the enforcement of a purchaser’s right by enabling 
Summary proceedings to be taken in Courts of Petty Sessions, where the 
purchase price of the goods, the subject of the lay-by sale, does not exceed 
£250. (s. 13.) 
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Definition of a Lay-by Sale: A lay-by sale is defined in the following terms 

(s. 2): 
“ *Lay-by sale’ means a sale of goods or an agreement to sell goods under 
conditions expressed or implied, which provide that— 

(a) the goods sold or agreed to be sold will not be delivered to the purchaser 
until the purchase price or a specified part or proportion thereof is paid, 
whether or not any charge is expressed to be payable for storage of 
the goods; 


the purchase price or, where a deposit is paid, the balance of the 

purchase price— 

(i) ts to be payable by instalments (whether the number of instal- 
ments or the amount of all or any of the instalments is fixed by 
those conditions or is left at the option of the purchaser) payable 
over a fixed or ascertainable period; or 

(ii) is to be paid at the expiration of a fixed or ascertainable period 
with an option, expressed or implied, for the purchaser to make 
payments in respect of the purchase price during that period; 

and where, by virtue of two or more agreements, none of which, by 
itself, constitutes a lay-by sale, goods are sold or agreed to be sold 
subject to the conditions referred to in the foregoing provisions of 
this definition, the agreements shall, for the purposes of this Act, be 
treated as a single agreement made at the time when the last agreement 
was made.” 

Where a deposit is paid and the balance is paid on delivery that is not a 
lay-by sale. A transaction becomes a lay-by sale when the contract is one 
providing that the goods remain in the vendor’s possession until all instalments 
of the purchase price, or a specified proportion thereof, have been paid. If 
there is only one payment other than the deposit, it is not a lay-by transaction. 


New Conp1T1ons GOVERNING Lay-By SALES 


Prior to the passing of the Lay-by Sales Act, it was possible for a trader to 
sell a “show” piece to many people and to deliver a different article on the 
completion of the lay-by contract. By s. 7 (2) it is now an offence to subst#+ 
tute goods in this fashion or to supply goods other than those actually seen 
and selected by the purchaser, unless the sale has been made by reference 
to a sample or to a catalogue, and this fact, is mentioned on the sales docket 
(s. 5 (3)); moreover, if shop-soiled or used goods are the subject of a 
lay-by sale, the sales docket must clearly say so, as it is, apart from this 
condition, an offence to deliver to the purchaser goods other than new unused 
goods. S. 3 now prohibits the selling of goods not in the vendor’s posses- 
sion except on certain conditions. S. 6 requires that the goods sold be set 
aside or stored and calls for the affixing of a label carrying a reference to the 
recorded number of the lay-by sale so that the entry in the Register in respect 
of each lay-by sale may be identified with a definite article in the lay-by room 
or store. The specific goods sold must now be appropriated to the particular 
contract as soon as practicable after the lay-by sale is made (s. 6 (1)), and 
a purchaser or his agent authorised in writing, may, at any convenient time, 
inspect the goods so set aside. 

It is provided that a member of the police force of or above the rank of 
sergeant may inspect all or any of the goods set aside in accordance with s. 6, 
and may check such goods with the entries in the Register of Lay-by Sales. 
This power is a wide one, but is necessary in order to ensure that the pror 
visions of the Act are carried out. The written authority of the Commissioner 
of Police is required before the power may be exercised. S. 3 goes on to 
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provide for those circumstances in which goods, the subject of a lay-by sale, 
may be ordered to be made up. Until such goods are received into the 
possession of the vendor and have been inspected and approved by the pur- 
chaser, it is provided by s. 3 (2) (a) that the vendor must not accept any 
payment other than a deposit, not exceeding 20% of the purchase price. These 
deposits must be paid into a bank in New South Wales, to the credit of a 
trust account (s. 3 (2) (c)) and are not available to any other creditor of 
the vendor. These trust moneys may not be attached or taken under a writ 
fiert facias. The position of the Bank in relation to these Trust Funds has 
already been dealt with. 

If the vendor becomes bankrupt, the purchaser may obtain possession of 
the goods, the subject of a lay-by sale, upon payment of the balance due to 
the Trustee in Bankruptcy, since the goods would not be within the order and 
disposition of the bankrupt within the meaning of sub-section (iii) of s. 91 
of the Commonwealth Bankruptcy Act 1924-1933. 

If the provisions of s. 3 were inflexible, it would be impracticable to sell 
on lay-by any goods which might deteriorate in store during the term of the 
lay-by contract. It is therefore provided that vendors may sell certain classes 
of goods (to be prescribed), although not in their possession at the time of 
the sale or agreement to sell, s.3 (5). By notification in the Gazette (No. 31, 
3lst March, 1944), Mattresses (other than wire mattresses) and Pillows 
are goods to which s. 3 (5) is to apply. It is also provided that a fidelity 
bond be then entered into conditioned for the due delivery of the goods or, in 
default, for duly accounting to the purchaser for all moneys received in 
connection with the lay-by sale (s. 3 (5) (b) (i)): such fidelity bond to 
be from the Government Insurance Office of New South Wales or some other 
insurance company or person approved for the purpose by the Minister. The 
Minister may accept a bond from the vendor similarly conditioned. (A rider 
is added that approved security be given as well.) This relaxation of the 
terms of the Act is designed to meet existing trade practices so far as it is 
possible to do so without destroying the effectiveness of the Act. 

A purchaser may, with the approval of the Minister, sue upon such a fidelity 
bond for indemnity in respect of any loss covered by that bond. It is important 
to note that a person who thus enters a satisfactory bond is not required to 
place the moneys received in respect of lay-by sales made under the provisions 
of s. 3 (5) in a Trust Account and, further, that the amount of the bond 
required is determined, not in relation to total lay-by turnover, but only in 
relation to lay-by turnover in specified goods which are not actually in 
existence at the time of the lay-by sale, which is then made in,terms of 
s. 3 (5). 

A further note in relation to Trust Accounts is:necessary at this point in 
order to make clear what is required by the Act. 

A vendor is required to place to a Trust Account the deposits received in 
respect of lay-by sales made under the provisions of s. 3 (2). This sub-section 
is quite distinct from later sub-section (5) to which the fidelity bond provisions 
apply. It is understood that moneys received under group-selling schemes 
or other arrangements covered by s. 18 must also be banked to a Trust 
Account. A vendor is required to place to a Trust Account moneys received 
in respect of s. 3 (5) sales, only when he has not given a satisfactory bond. 

Apart from these special circumstances a vendor is not required to pay 
into a Trust Account moneys received in the ordinary course of lay-by 
trading. 

REGISTER OF Lay-By SALEs 

In order to ensure that the provisions of the Act are being observed, a 

vendor is now obliged to keep a Register of Lay-by Sales (s. 4), which must 
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be kept at his place of business (s. 4 (5)) and is open to inspection by a 
purchaser or by his agent authorised in writing, in respect of any entry 
rélating ‘to the lay-by sale in which he is the purchaser (s. 4 (8) (a)), and 
also by any member of the police force of or above the rank of sergeant (who 
may inspect all or any entries therein) (s. 4 (8) (b)). This Register of 
Lay-by Sales must contain the following particulars (s. 4 (1)): 

(a) the name and address of the purchaser ; 

(b) a description of the goods sold or agreed to be sold; 

(c) the date of the sale or agreement to sell; and 

(d) a reference to the recorded number of the lay-by sale. (This means 
the number (or the letter or letters and numbers) under which the 
transaction is recorded.) 

In a previous paragraph reference was made to lay-by sales effected under 

the provisions of s. 3 (2). In respect of these the register must also show: 

(a) the deposit paid; 

(b) the date upon which the goods were received into the possession of 
the vendor; and 

(c) the date upon which the goods were inspected and approved by the 
purchaser. 

Other lay-by sales may be effected under the provisions of s. 3 (5) relating 
to goods likely to deteriorate if stored for any length of time and being of a 
prescribed class. In these cases a statement must be entered in the register 
indicating that the lay-by sale is one to which those provisions apply. 

Most companies which have been trading on lay-by terms do already 
maintain some form of lay-by register which will meet the requirements of 
the Act except in minor details. A large number of these systems are 
operated in conjunction with Cash Registers of various types and are usually 
in the form of loose cards. S. 4 (4) provides for the acceptance of these 
systems as a sufficient compliance with the Act, provided that the cards and 
the duplicate sales dockets contain all of the particulars required. Unless 
special provision were made, the complete Lay-by Register, i.e., every card, 
would have to be kept until one year after the date of the completion of the 
last of the lay-by sales recorded therein, But in relation to acceptable card- 
systems, this applies only to individual cards and the related duplicate sales 
dockets. It will be remembered, of course, that the Income Tax Acts and 
Sales Tax Acts (as examples) require duplicate sales dockets to be kept for 
as long as seven years except where a taxpayer is notified that they are no 
longer required. The use of a card-system as a Lay-by Register is subject 
to defined conditions (s. 4 (4)): 

(a) each card shall contain the name and address of the purchaser and 
shall have endorsed thereon or affixed thereto a reference to the 
recorded number of the lay-by sale; 

(b)- each card shall be filed and kept filed in a suitable container and in 
appropriate sequence having regard to the system of recording adopted 
and used by the vendor; 

(c) each duplicate sales docket shall have endorsed thereon or affixed 
thereto a reference to the recorded number of the lay-by sale; 

(d) each duplicate sales docket shall be filed and kept filed in appropriate 
sequence having regard to the system of recording adopted and used 
by the vendor. 


Lay-By AGREEMENTS 
It was originally intended to provide for written agreements in respect of 


lay-by sales over £5, but it can be appreciated that if these sales were made 
subject to such restrictions it would discourage intending purchasers. The 
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provision in the original Bill, as with many others, was borrowed from the 
Hire Purchase Agreements Act, 1941, but was not a practical one in its new 
context and the Government yielded to representations that it be amended. 
As the Act now stands, every vendor selling goods on lay-by, whatever their 
price, must deliver to the purchaser at the time of the sale (s. 5 (1)): 

(a) a sales docket carrying a reference to the recorded number of the 
lay-by sale and containing a description of the goods and an itemised 
account ; 

(b) a written document setting out the terms and conditions of the lay-by 
sale; and 

(c) a further written document setting out the rights conferred on a 
purchaser by the Act. 


A purchaser’s existing rights are protected despite any supplementary 
parol agreement, which is void so far as it purports to give the vendor power 
to alter or vary any of the terms of the document referred to, to the detriment 
of the purchaser. The form of the document referred to in paragraph (b) will 
be prescribed by regulation and, if printed, must be in type not smaller than 
8-point face. 

If the goods supplied are not new and unused, the sales docket must clearly 
say so. Similarly, if a sale is made by reference to a sample, an advertisement 
or a catalogue, this fact must be stated on the sales docket, together with a 
clear indication of the nature and quality of the goods. The Factories and 
Shops Act, 1912-1943, requires that a trade description be appended to certain 
goods ; the foregoing requirement as to the nature and quality of the goods 
sold is met by reference to this trade description so appended to the goods 
(s. 5 (4)). It follows that it is an offence to supply goods inferior in quality 
to the description given (s. 7 (4)). 

In this connection, Mr. Downing stated: “. . . . if a vendor is convicted of 
one of these offences, the Court may, in one and the same proceeding, if the 
purchaser requests it, order the vendor to repay the price to the purchaser, 
the goods to revert to the vendor, or it may order the vendor to pay the 
purchaser the difference in value between the goods agreed to be bought and 
the goods in fact delivered. The important point is that these orders can be 
made in the one proceeding. It will not be necessary for the purchaser to 
start a separate civil action” (s. 7 (6)). 

No attempt has been made to limit the period over which instalments are 
payable or to fix minimum deposits. The terms and conditions of the lay-by 
agreement may be in fact whatever the parties wish to make them, subject 
only to the statutory provisions so far dealt with and to the important pro- 
visions of sections 15 and 16 referred to at a later stage under the heading 
“Implied Conditions and Warranties.” 


DETERMINATION OF LAy-By AGREEMENTS 


The sale may be determined by the vendor (s. 8) or by the purchaser (s. 9). 
It has been quite common to include in the terms of a lay-by sale a provision 
giving the vendor the right to forfeit all moneys paid and to return the goods 
to stock if the account was not paid within a specified period. With mino# 
exceptions, only the larger firms made an allowance to. the purchaser against 
other merchandise ; it was not considered good policy to do so in some quarters 
since “ . any other practice led to much trouble, delay and a lot of 
work ....” It is recognised, of course, that handling lay-by business is 
costly and a full refund would result in a loss to the trader, particularly where 
the article was a fashion line or subject to depreciation in value after a lapse 
of time. Quite definite costs are incurred in entering a lay-by sale of which 
the sales staff, office, and packer’s time are a few. The defaulting customer 
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should forfeit something. The Act provides for these circumstances. S. 8 
deals with the determination of the lay-by agreement by the vendor, and 
requires that he give seven days’ notice of his intention to the purchaser. 
Such notice must be accompanied by a signed statement showing the following 
particulars (s. 8 (2)): 


(a) the purchase price of the goods; 

(b) the total amount of the moneys paid and the value of any other con- 
sideration provided by the purchaser in respect of the lay-by sale; 

(c) the amount which the vendor estimates to be the value of the goods at 
the time of the notice indicating whether or not such value is the 
same as the value at the date of the sale or agreement to sell ; 

(d) the amount which the vendor estimates is sufficient to recoup him for 
selling costs in respect of the lay-by sale; 

(e) the balance estimated to be due to the vendor or the purchaser as the 
case may be. 


If the purchaser pays the balance of the purchase price due (s. 8 (3)) 
within the seven days, the goods are to be delivered to him. If he does not 
do so, then s. 10 operates: If the instalments paid added to the present value 
of the goods exceeds the price plus the vendor’s selling costs, then the surplus 
must be paid over to the purchaser. If, on the other hand, the instalments 
paid are insufficient to reimburse the vendor his selling costs and recoup to 
him the loss suffered by way of depreciation, the amount owing is a debt 
payable by the purchaser to the vendor. The loss by way of depreciation 
will be disregarded (s: 10 (2)) umless the vendor is able to prove that it 
could not have been avoided by the exercise of reasonable diligence on his 
part. Commenting on this, Mr. Downing said that this was justifiable 
“.... in view of the unequal position of the parties to the transaction. The 
vendor knows the trade . . . . and knows whether it is advisable to sell imme- 
diately the purchaser has failed to complete the purchase. If it is favourable 
to do so, he should not be allowed to leave the goods in the lay-by room; 
where they may go out of fashion or deteriorate, at the purchaser’s 
expense .... We feel, therefore, that the onus of proof of showing that 
the .... goods (have) .... depreciated should be placed on the vendor.” 

S. 9 provides for the termination of the lay-by agreement by the purchaser, 
who is required to give notice of his intention. This notice is effective imme- 
diately it is received by the vendor. On a taking of accounts, as it were, the 
purchaser may be shown to be entitled to a refund, on the other hand he is 
obliged to compensate the vendor, so far as this is possible or practicable, for 
the trouble and inconvenience caused ; to reimburse the vendor in respect of 
costs of storage and general overhead expense incurred, including depreciation. 
This may, in many cases, extinguish his equity. On receiving a request in 
writing so to do, the vendor is required to forward a signed agreement of 
account to the purchaser within four days, in the same form as is required 
by s. 8 (2) provided that the purchaser has paid or tendered the sum of 1/- 
for expenses. Under present-day trading conditions the purchaser places 
a high value upon the coupons surrendered in respect of goods laid by and 
will undoubtedly take advantage of the provisions just dealt with to determine 
a lay-by so that he can apply the coupons to the purchase of ,other merchan- 
dise. The only deterrent to this exercise of whim regardless of inconvenience 
to the trader, is the possibility that such action may involve him in even 
greater financial loss than the moneys paid over as instalments, by reason 
of the obligation to reimburse the trader for his costs, including depreciation. 

Doubtless, customers will continue to expect a full refund, and it will be 
difficult to convince them that the trader is acting fairly and is within his 
rights in retaining moneys that have been paid, to the extent of his verified 
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charges. Customers will not understand the full import of the notice of 
their rights which the Act requires shall be given to them. If the Act is 
enforced, as there is no reason to doubt it will be, the clerical work involved 
in complying with its provisions, notably the requirements as to a Register 
of Lay-by Sales and the forwarding of statements of account upon the 
termination of a lay-by, will be such as to make the suburban retailer pause 
and ask himself whether it is worthwhile to continue this form of trading. 
The suburban retailer and the smaller city retailer, already besieged with 
requests for the filling in of innumerable forms, harassed by prices regulations 
and the requirements of clothes rationing, is im no frame of mind to take the 
necessary time fully to understand this new Act. 

It is almost beyond question that the Lay-by Sales Act will discourage the 
lay-by trading of the smaller retail shops, which have not the organised 
facilities for systematising lay-by trading in the manner required by the Act. 


APPLICATION OF Moneys PAip 


It has been usual to provide in the lay-by agreement for the application of 
moneys paid, where a purchaser is liable to make payments in respect of two 
or more lay-bys. In many cases this prevented a purchaser from ordering 
his affairs if he got into difficulties and decided not to proceed with one or 
more of his lay-by purchases. The purchaser may now, under s. 11, direct 
in what fashion payments are to be applied, and in the absence of a direction 
the vendor is obliged to apportion the amount paid pro rata against the 
amounts due under the several existing agreements. 


IMPLIED CONDITIONS AND WARRANTIES 


Most of us will remember that a condition, in this sense, is one of the 
terms of the contract and being, as it were, part of the foundations of the 
agreement, a breach of a condition gives rise to a right to repudiate the 
agreement. A warranty on the other hand is somewhat more nebulous, 
inasmuch as any suggestion of fact relating to the goods at the time of sale 
amounts to a warranty if it may be said to have formed part of the agreement. 
A breach of warranty gives rise to a claim for damages, but not to a right to 
repudiate the agreement. The general law of contract applies, of course, to 
lay-by sales together with the Sale of Goods Act, 1923-1937. The Lay-by 
Sales Act now goes further and specifies that certain other conditions and 
warranties are implied in all lay-by sales which no agreement can exclude or 
modify (s. 15). These are as follow: 

(a) an implied warranty that the purchaser shall have and enjoy quiet 

possession of the goods; 

(b) an implied condition on the part of the vendor that he has a right to 
sell the goods or, where it is appropriate, that he will have a right to 
sell the goods at the time when the property is to pass; 
an implied warranty that the goods are at the time of sale free from 
any charge or encumbrance in favour of any third party or, where it 
is appropriate, that they shall be free of any such charge at the time 
when the property is to pass; 
except where the sales docket states that the goods are not new and 
unused goods, an implied condition that the goods shall be of 
merchantable quality except as regards defects of which the vendor 
could not reasonably have been aware at the time of sale, or, where 
the purchaser has examined the goods or a sample, as regards defects 
such an examination ought to have revealed. 

S. 15 (2) goes on to state that there shall be an implied condition that the 

goods shall be reasonably fit for the purpose for which they are required in 
those circumstances in which the purchaser makes known the particular 
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purpose for which they are required. The vendor may, however, in respect 
of this implied condition, rely upon a provision in the lay-by agreement 
excluding or modifying it provided that he can prove that he brought such 
provision to the notice of the purchaser before the sale and made clear its 
effects to him (s. 15 (3)). 


APPLICATION OF THE LaAy-By SALES AcT to Existinc AGREEMENTS 


Generally, the provisions of the Act are prospective ir effect. Vendors are 
not required by the Act, for example, to compile a Register in respect of 
existing lay-by agreements, although as a matter of business prudence it 
might prove desirable to do so if there is no existing Register. Sections 
8, 9, 13, 14 and 18 apply to existing agreements. 

Sections 8 and 9 relate to the determination of the sale by the vendor, and 
by the purchaser. S. 13 relates to the jurisdiction of Courts of Petty Sessions. 

S. 14 provides for the avoidance of certain provisions. S. 14 makes void 
any provision of a lay-by sale— 


(i) restricting or excluding the purchaser’s right to determine a lay-by 
sale, or imposing any additional liability to that imposed by the Act 
in such circumstances at or after the determination of the lay-by sale, 
or 

(ii) whereby any person acting on behalf of the vendor is treated as the 
agent of the purchaser, or whereby the vendor is relieved from liability 
for the acts or defaults of any person acting on his behalf in connection 
with a lay-by sale. 


S. 18 is designed to avoid attempts to exclude the operation of the Act in 
individual cases by contracting-out provisions. S. 18 provides for the applica- 
tion of all provisions of the Act notwithstanding any stipulation to the contrary 
made before or after the commencement of the Act, and also provides that 
no contract or agreement made or entered into before or after the commence- 
ment of the Act shall operate to annul, or vary, or exclude any of the pro- 
visions of the Act. 





GROUP-SELLING 

Group-selling is dealt with in two ways. First, s. 16 (1) forbids the grant 
of “awards.” A, small group of traders adopted the practice of sending out 
salesmen who would say to the purchaser, “If you can, get an additional four 
or five members in the group, you will receive an ‘award.’ You may receive 
one after paying for only two or three weeks.” Mr. Downing, referring to 
this matter, said, “... . It is estimated that, on an average, the group-purchase 
price is double the price charged for the same article by the ordinary retail 
trader. Contributing factors are, of course, the expensive mode of selling, 
travelling expenses and generous commissions. “Awards,” therefore, are 
uneconomic, they are surrounded by misrepresentation more often than by 
truth, and the Government proposes to prohibit them ... .” Secondly, 
group-selling is controlled by s. 17, which provides, inter alia, that moneys 
received by traders under certain contracts must be paid into a Trust Account, 
must not be used by that trader for his own purposes, and may only be 
disbursed as the purchaser directs. Moneys paid into Christmas Hamper 
and Ham Clubs and the like are covered by this section, as also are moneys 
paid to a firm under an arrangement, the terms of which provide that at some 
future date a selection may be made from certain types of goods, and a 
purchase made governed in value by the amount paid in. 

Many firms have conducted savings schemes of various kinds and it is not 
unreasonable to require that the moneys be paid into a Trust Account to be 
disbursed only as the purchaser (or “depositor”) may direct. It is expressly 
provided that a bank shall not have or obtain any recourse or right against 
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moneys standing to the credit of such a Trust Account, whether by way of 
set-off, counter claim, charge or otherwise. Rights existing at the time of 
commencement of the Act and liabilities in connection with the Trust Account 
itself are not affected (s. 17 (4) (b)). These provisions also apply to moneys 
deposited in a Trust Account pursuant to s. 3 (2) (c),—(s. 3 (4) (b)). 


REGULATIONS TO BE MApE UNperR THE Lay-By Sates Act 

These regulations will relate, generally, to such matters as the mode of 
keeping the required trust accounts; the audit of such accounts; the provision 
of powers to order a surprise audit at any time; penalty clauses, and such 
other regulations as may be necessary to confer the powers necessary to ensure 
that the provisions of the Act are being observed (s. 22). 

It is reassuring to note that these regulations must be tabled in Parliament 
and may be disallowed and their operation thus terminated if they should 
prove impracticable or burdensome. 


REGULATIONS PROCLAIMED TO TAKE EFFECT FROM 24TH ApRIL, 1944 


In the Gazette of 3lst March (No. 31, at 578) regulations have. been 
proclaimed dealing with the keeping and the audit of the required Trust 
Accounts. These Trust Accounts must be audited by an Accountant at least 
once a year. An Accountant is defined as a person engaged in the practice 
of accountancy being the holder of a certificate of membership of— 


The Commonwealth Institute of Accountants, 

The Federal, Institute of Accountants, 

The Institute of Chartered Accountants in Australia, 
The International Institute of Accountants, Inc., or 
The Association of Accountants of Australia, Inc. 


A vendor is required to arrange for this audit and the Accountant is required 
to report upon the position of the Trust Accounts. A certificate in the follow- 
ing form meets the requirements of the regulations: 


I have conducted an audit of the Trust Account kept by pursuant 
to the Lay-by Sales Act and regulations for the period of twelve months 
ended and certify that I have obtained all the information and 
explanations that I have required and that, in my opinion, the accounts 
are properly drawn up so as to exhibit a true and correct view of the state 
of the moneys required by the Act to be kept in a Trust Account, according 
to the best of my information and the explanations given to me. 


Provision is also made for special audits under the authority of the Minister. 
The form of the fidelity bond required by s. 3 (5) and the form of notice to 
be delivered to the purchaser containing a summary of his rights is prescribed. 


OFFENCES UNDER THE Lay-By SALES Act 

It is not necessary to deal with these in detail. It is sufficient to say that 
certain offences created by the provisions of the Act, e.g., s. 7, carry a 
maximum penalty of six months’ imprisonment or a £100 fine, or both; in 
the case of a company, a £200 fine. 

S. 20, relating to offences committed by a corporation, provides that a 
Director, Manager, Secretary or other officer of the corporation, shall also be 
deemed to be guilty of the offence and be liable to be proceeded against and 
punished accordingly, if it is proved that the offence was committed “. . . . with 
the knowledge, consent or approval of, or to have been facilitated by any 
neglect ... .” on his part. Such proceedings would not prejudice the right 
of action at law or in equity of any person aggrieved or injured by such 
offence (s. 21). If two or more persons are guilty of an offence, the liability 
of each is made independent of the other by s. 19 (3). 
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CoNCLUSION 

For a comparatively short enactment, the Lay-by Sales Act is somewhat 
complex. Its principles are straightforward enough, but the full import of 
many of its provisions is by no means clear at a first reading, or, for that 
matter, after many readings. It is difficult to escape the thought that here, 
as in many of the Prices Regulations, insufficient account has been taken of 
the fact that the average retailer, as distinct from the larger stores, is essen- 
tially a business man—concerned with rendering a merchandising service to 
the community at the lowest cost. He is not an accountant, nor is he a lawyer. 

It is desirable that the average retailer should see this new Act as a step 
forward ; as an attempt to raise the standard of business ethics. It is unfor- 
tunate that it may appear as an added burden. His administrative machinery 


is already close to breaking point. 





War-time Responsibilities of Business Executives 
By C. L. S. Hewitt, B.coM., A.1.C.A., A.C.A.A. 


National Security (Land Transport) Regulations 

A new set of regulations has been issued replacing the previously operating 
Land Transport Regulations. The new regulations omit any provision for 
a Land Transport Board and provide that the Minister for Transport shall 
have power and authority to control, regulate and direct the transport of 
goods and passengers by rail or by road within the Commonwealth. 


National Security (Economic Organisation) Regulations 

An amendment to these regulations prohibits the transfer of residential 
businesses without the consent in writing of the Treasurer. In addition to 
any conditions which the Treasurer may impose, the regulations require that 
restrictions on the eviction of lodgers shall be imposed and that the purchaset 
shall not refuse or fail to provide for any lodger accommodation of sub- 
stantially the same kind as that previously supplied. 


National Security (Manpower) Regulations 

An amendment to these regulations provides that where a local Appeals 
Board allows an appeal from a decision made under Regulation 14 or Regu- 
lation 15 by the Director-General of Manpower granting permission to an 
employer to terminate the employment of a person, the emplover shall forth- 
with reinstate that person in his employment under conditions not less 
favourable than those which were applicable to him immediately prior to 
the termination of His employ. 

A further amendment to the regulations dated March 27, 1944, provides 
that where a person employed in a protected undertaking has without the 
permission of the Director-General of Manpower been suspended from duty 
other than in pursuance to Regulation 16 (a)' the person so employed shall 
on resuming duty be entitled to be paid by his employer in respect of that 
portion of the period during which he was suspended, subsequent to the 
date of commencement of the new sub-regulation, the remuneration which 
would have been paid to him had he been performing his duties at that time. 


National Security (Egg Industry) Regulations 

An amendment to these regulations provides that a producer may be 
required by notice to forward a return setting out full details of production 
and sales of eggs made by him in a specified period. 
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Order Cheques —A Plea For Legislative Reform 


By “REFORMER” 


A campaign is being conducted at present to induce cheque usérs not to make 
out their cheques to order. Banks and business houses are telling their 
customers that order cheques are no safer than bearer cheques, and a writer 
in the March, 1944, issue of the Australian Accountant stated that security 
afforded by an order cheque was illusory. 

With due respect, I would like to emphasise that this view has no foun- 
dation in law whatever and is definitely misleading. Order cheques afford 
their users certain very definite safeguards as a study of the law of banker 
and customer will show. 

The most important of these safeguards are as follows: 

1. A bank which accepts a stolen cheque for collection is liable in an 
action for conversion, but it is given protection by the Bills of 
Exchange Act if the cheque is crossed and provided it can show 
that it acted in good faith and without negligence. In every case 
negligence or no negligence is a question of fact and numerous cases 
have decided that one of the most important circumstances indicating 
negligence by the bank is an irregularity in an indorsement. It is 
not generally known that the collecting bank has no protection what- 
ever in the case of an uncrossed cheque. “If the cheque uncrossed 
be payable to order and the indorsement be forged, whether by the 
customer or someone from whom he got it, the collecting bank is 
defenceless against the true owner; an instance is the judgment 
obtained by McClintock v. The Union Bank." Thus, the owner of 
a stolen order cheque has a greater chance of succeeding in an action 
against the collecting bank than if the cheque were made out to 
bearer. 


Most business firms authorise certain officers only to indorse cheques 
on their behalf, and their banks will only accept cheques for the 
credit of the firms’ accounts which are indorsed by the authorised 
signing officers. This ensures that all order cheques paid into a 
firm’s account are properly accounted for in the firm’s books. Bearer 
cheques lack this safeguard. To illustrate this point, let us suppose 
that an employee of a firm intends to misappropriate payments made 
to his firm by a particular customer A, there being certain circum- 
stances which make it easy to hide payments made by the customer. 
If A pays by cheque made out in the firm’s favour it may be very 
difficult for the defaulter to negotiate the cheque, except through the 
firm’s account. If it is an order cheque he must have it indorsed by 
an authorised signing officer before he can pay it into the firm’s 
account, and he is, therefore, prevented from hiding the payment. 
If, however, it is a bearer cheque, he could negotiate it by passing 
it through the firm’s account and taking a corresponding amount 
out of the firm’s cash, thus hiding the payment. 


If an indorsement is forged on an order cheque, no title passes to 
the transferee of the cheque. Admittedly, the same protection may 
be obtained by the “not negotiable” crossing on a bearer cheque, but 
such a cheque does not bear any definite evidence of the fraudulent 
transfer. It may not always be easy to prove the fraud against an 
innocent transferee for value of a bearer cheque. An order cheque, 


1. See Russell, Banker and Customer in Australia, page 238. 
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however, cannot be negotiated by a thief except by forging the 
indorsement, and the forgery is conclusive evidence of the fraud 
against all future holders. 

The mere fact that the indorsement on an order cheque must be 
forged may be a deterrent to a thief, since there is a heavy penalty 
for forging. 

Apart from the safeguards enumerated above, indorsements on order 
cheques are used widely by auditors and business people as receipts and 
vouchers. This is a very useful function which has been growing in importance 
in recent years. 

Why, then, is there such widespread dissatisfaction with the order cheque? 
It can all be traced to an absurd provision in the Bills of Exchange Act 
which obliges the paying banker to see that indorsements on all cheques paid 
by him “purport” to be correct. The collecting banker, alone, should be 
concerned with the indorsement. In most cases, he knows the payee and 
his signature, whereas the paying banker is usually completely unaware of 
the identity of the payee and the validity of his indorsement. Recognising 
that the paying bank could not fairly be made responsible for forged indorse- 
ments, the Act extended protection to the bank but attached the condition 
(which could well have been omitted) that the indorsement must “purport” 
to be that of the payee. As the risk of forged indorsements is very real it 
is essential for a banker to bring himself within the protection of the Act. 

If the indorsement does not “purport” to be correct, and turns out to be 
a forgery, the paying bank is a certain loser. No wonder, then, that banks 
read indorsements very carefully and return cheques for the slightest irregu- 
larity, for an indorsement does not “purport” to be correct unless it is abso- 
lutely regular and conforms strictly to certain rules of form. The form of 
the indorsement is all-important; it does not matter (to the paying bank) 
whether it is genuine or not. Learned judges and counsel have spent a great 
deal of time debating the form of indorsement. Much has been written on 
the subject. There are all sorts of refinements as to the proper form of 
indorsements by married women, agents, companies, firms, etc. The time 
wasted by banks in scrutinising indorsements and dishonouring cheques is 
enormous in the aggregate, to say nothing of the delay, inconvenience, and 
annoyance to customers. And why all this thought and effort and time? 
It is all for a mere formality. All so that an indorsement will “purport” 
to be correct, although in fact it may be a forgery. The plain fact is that 
the paying banker does not-and cannot know the signatures of payees. Of 
what use is it compelling him to see that the indorsements “purport” to be 
those of the payees? He is wasting his time. He will not detect’ a forgery 
because a forger is’ bound to see that his indorsement is “regular.” 

Responsibility for the indorsement should be shifted wholly to the collect- 
ing banker. He knows the signatures of most of the payees. In the case of 
firms, companies and the like, he holds written instructions for certain persons 
to indorse. His personal knowledge of and contact with the payee will enable 
him to use a wide discretion in the matter of minor irregularities in the 
indorsement. It will not be necessary, for instance, for the indorsement to 
correspond exactly with the payee’s name on the cheques provided the banker 
is satisfied that they are one and the same person. All irregularities could 
be attended to immediately. 

Another misleading statement that is being made to the public is that 
ample protection is provided if a cheque is crossed “not negotiable.” This 
crossing gives the true owner of a cheque the valuable safeguard that if the 
cheque is stolen, the thief cannot pass a valid title to anyone else. But it 
does not, of itself, give the true owner a claim against a bank which collects 
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the cheque for a thief. There must be negligence by the collecting bank. 
“To handle a not-negotiable cheque for a customer other than the payee is 
not of itself negligence. . . . In the Gippsland Case all the cheques were 
crossed “not negotiable” and the bank was held not negligent. In Permewan, 
Wright’s Case, too, all the cheques were marked “not negotiable” and the 
bank was liable as to some and not as to others.” In practice banks collect 
a very large number of not-negotiable cheques for persons other than the 
payee. 

The safest way to draw a cheque is to cross it, mark it “not negotiable” 
and “Account Payee Only” and cross out “bearer.” The “Account Payee 
Ofly” crossing is not recognised by the Bills of Exchange Act, but its use 
has become widespread and a number of cases have shown that it affords 
a very great protection to the true owner. A bank which collects a cheque 
crossed “Account Payee Only” for a person other than the payee, will 
normally be liable to the true owner. However, even when a cheque is 
marked as suggested above, there is still a loophole for the clever swindler, 
for he may open an account for himself in the name of the payee and. later 
clear the cheque through such account. Whether this would constitute 
negligence by the bank would, of course, be a question of fact, but it is quite 
possible that the true owner of the cheque would be the loser in such circum- 
stances. Two simple amendments to the Bills of Exchange Act are required. 
Firstly, the “Account Payee Only” crossing should be recognised and it 
should be clearly stated that banks are liable to the true owner if they collect 
cheques so crossed for persons other than the payee. Secondly, banks should 
be made fully responsible for the identity of all customers; they would then 
have satisfactorily to identify all new account customers whether opening the 
account with cheques or with cash, as is the practice in England. If these 
amendments were enacted we would at last have a safe cheque. Auditors 
could be reasonably certain that every cheque marked “Account Payee Only” 
was duly received by the payee. 

The Commonwealth Bills of Exchange Act is substantially the same as the 
Act passed by the British Parliament in 1882. The enormous growth in 
the use of cheques has rendered that Act hopelessly out of date and illogical 
in its application. Moreover, the interpretation of the Act is governed by 
a mass of legal decisions in individual cases, many of which are conflicting, 
and all of which were guided—quite properly, of course—by legalistic con- 
siderations with little or no regard to the efficiency of the cheque system. 
The present state of the law is so obscure and complicated that very few 
cheque users understand properly their rights and liabilities. Witness the 
misleading advice proffered to the public to which I have referred above! 
I have set out some of the most important amendments that are required 
to the Act, but there are many others which space does not permit me to 
enumerate here. 

I appeal to the accountancy institutes of Australia to take this matter up. 
For political reasons reforms proposed by them would have a greater chance 
of reaching the Statute Book than reforms sponsored by the banks. It is 
primarily a job for accountants, and the time to do it is now whilst the 
Government is conscious of the savings in manpower that would flow from 
a more efficient cheque system. 


2. See Russell, Banker and Customer in Australia, page 216. 
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Private Enterprise, Pre-war and Post-war 
By C. B. VILLIErs, A.I.C.A., A.C.A.A. 


The component parts of a democracy’s economic structure consist of the 
multitude of essentially privately owned undertakings commonly referred 
to as “Private Enterprise,” and the basic needs of the community are provided 
by the people per medium of these concerns. The individual has the oppor- 
tunity of finding employment with them and subscribing capital to them, and 
the individual business concerns are continually on the look-out for new 
products and new markets for the disposal of their products, so we find few 
requisites not catered for by Private Enterprise. The needs of the democratic 
community in goods and services are supplied in quantities and at prices which 
are regulated by the law of supply and demand. The actual total needs of 
essential goods and services, sold at a price which is within the means of every 
individual, are not, taken into consideration. 

The whole community suffers from the effects of the “business cycle,” and 
so we find times when there are men willing to work and no employer willing 
to utilise their services, men and women discouraged and hungry, and children 
under-nourished in a land of vast natural resources. The individual firms, 
classed as Private Enterprise, comprise the bulk of the employers refusing 
work and a livelihood to these individuals, therefore it is natural for the 
victims to lay the blame on the particular employer, who also happens to be 
a victim of the stage of the cycle. 

We are at present experiencing a time when the community is holding the 
greatest amount of purchasing power that it has ever had, and owing to the 
shortage of manpower and materials the demand for all products greatly 
exceeds the supply. Many would be without the means of existence if it 
were not for Government control in the forms of price control and rationing. 
The Price Stabilisation Plan has now provided a means of keeping the prices 
of essential goods and services within the means of the ruling wage levels 
and thereby stabilising the wage levels themselves, so that we know to-day 
that the price of any particular essential commodity is the price of six months 
ago and that next month it will also be that price. 

The sufferers of the last great depression are not overlooking these facts. 
Private Enterprise would not employ them then, but now, owing to the 
exigencies of war, the Government tells Private Enterprise what the needs of 
the community are and they are made available to fulfil these needs. In these 
circumstances it is not to be wondered at that the majority of Australia’s 
industrial employees, and many in other spheres, are becoming more than 
favourably inclined towards State Control as against the traditionally demo- 
cratic form of private ownership and control. Another factor influencing this 
trend of thought is the magnificent achievements of the Russian arms and 
industries built up and operated under State Control and the subjugation of 
the individual to the needs of the State. 

There are many criticisms levelled at Private Enterprise, some justified 
and some unjustified, but let us adopt the wise man’s adage, “That nothing 
is so perfect that it is not capable of improvement,” and ask ourselves whether 
Private Enterprise is a failure and whether we would be better off without it. 
Older nations, such as England, The United States of America and Holland, 
have all expressed amazement and admiration at the achievements of our 
industrial production on behalf of the war effort. Private Enterprise formed 
the foundation stone and has continued to contribute very largely indeed 
towards the total industrial war output. Existing business firms, large and 
small, jumped into the job of a quick transition from civilian production to war 
production, and successfully met the Government’s demands for urgent 
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supplies in spite of enormous obstacles not encountered previously during 
ce-time conditions. A little thought along these lines eliminates the possi- 

bility of declaring our methods a failure, as it also does, of deeming them 

perfection—but, at a critical time, they stood the test and produced the goods 
by co-operating with the Government in its plans as to the needs of the 
moment. 

Private Enterprise has been harnessed for war purposes and has been 
subjected to many forms of Government Control during this war, and it 
now appears fairly certain that some of these controls are more than a war- 
time measure. They have come to stay and I venture to suggest that, with 
intelligent application, the retention of some of these controls will do Private 
Enterprise a great deal more good than harm. Control over industries 
producing the goods and services constituting the essential needs of the 
community, in so far as that control governs the output and the costs to the 
consumer, should, and probably will, become a recognised factor in our 
economic structure. This gives the following picture of two forms of Govern- 
ment “interference” with our Private Enterprise: 

1. Planned output of essential goods and services. 

2. Price control applied to these essential commodities so that each wage- 
earner has sufficient purchasing power to acquire the needs of himself 
and family, leaving the non-essential or luxury goods to the discretion 
of the entrepreneur, according to the law of supply and demand. 


The transition from war to peace with its consequent reconstruction 
problems is going to throw a tremendous strain on industry. The vast quan- 
tities of essential commodities necessary to build and equip the homes of our 
returned service men and women, the replacing of overstrained and worn 
industrial plant, and our contribution of food to other parts of the world are 
but a few of the problems to be faced, and lack of a central planning authority 
would produce chaotic conditions. The above picture embraces a good deal 
of Governmental Control and it could never become perfect, or even capable 
of smooth running, unless Australian Industry actively co-operated. Industry 
generally has a huge part to play in the post-war period, and the form of 
industry will depend to a large extent upon the attitude adopted by Private 
Enterprise, which must broaden its outlook to embrace the whole as well as 
the part. Instead of management regarding their company as one owned 
by a body of shareholders, it needs to be regarded as a Unit of Australian 
Industry owned by Australians and operating for the ultimate good of Alus- 
tralia. Is this outlook too broad for us, or are we too selfishly inclined? 

Virility must have an outlet, and Australia has on more than one occasion 
proved to the world that she is a young and active nation, possessing resource 
and initiative, and Private Enterprise gives the outlet for industrial virility 
in all its forms. Just as a million units of electrical energy are of little use 
when in the form of separate entities, but when linked together and controlled 
their use is magnified in geometric progression, so are units of Private Enter- 
prise. A factor to keep in mind is that both Allies and Axis, Democracies and 
Totalitarian States, Private Enterprise and State Controlled Enterprise are 
all working and fighting under “control.” The nature of the life and death 
struggle for survival has necessitated complete co-ordination of all resources 
available to mankind. Private Enterprise has been harnessed for war purposes 
and it is surviving under a tight rein, so must it die if, in peace, the reins are 
loosened but the harness retained for the good of the nation. 

Australia has an opportunity of building up an export trade far in excess 
of our wildest pre-war dreams, but if we are to take advantage of this oppor+ 
tunity with our small population we must have some form of national indus- 
trial planning and organisation. Economic waste in the forms of inefficient 
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operating methods and overlapping of productive capacity must be eliminated, 
so that costs are not inclusive of the costs of inefficiency and idle capacity. 
In this sphere cost accountants have a large contribution to make, and one 
of their most valuable aids will need to be the use of the largely undeveloped 
concept of “differential costs.” 

Prior to the commencement of World War I, Elbert Hubbard wrote these 
words of the United States of America: “The country that sells raw materials 
only will always be poor. If you have a forest and can work it up into tables, 
chairs, bookcases and violins, you will make a deal more money than if you 
sell firewood. The North American Indians had the raw material, but did 
not know how to use it. It is brain that makes value.” Australia has not 
America’s population, but these words are so true that any application of 
national planning and organisation which will aid Australia in co-ordinating 
her primary and secondary industries should be regarded from the national 
viewpoint and not the individual one. 

Whatever the future holds in store for us, a great deal of its success or | 
failure will rest with accountants, and we would do well to prepare now by 
learning from past mistakes and improving our knowledge of the proved 
aids to industrial efficiency and the elimination of all types of waste, so that 
we shall be in a position fully to play our part in the reconstruction and 
rehabilitation the moment that industry is called upon to perform this welcome 
task. 





Standardised Accounts 
By A. Ciuntes Ross, B.SC., F.I.C.A. 


“A well developed accounting system is a primary factor in the reorganisa- 
tion of industry. The public interest demands that the accounting systems of 
all firms should be arranged on uniform principles. Systematic mutudl 
exchange of experience, especially in the form of comparative analysis of 
companies, will help towards this end.” I should not mind giving any reader 
fifty guesses as to who wrote, or at least signed, the document from which 
that has been quoted. The document is Grundsdtze fur Buchhaltungsricht- 
linien, which means Principles of Bookkeeping Regulations and is a decree 
signed in 1937 by one Hermann Goering, as Commissar for the Four-year 
Plan. I cannot help wondering just how much he knew—or knows—about 
Buchhaltung (“bookkeeping” is not really a much prettier word), however 
much he may know about certain other arts—but, then, officials not a hundred 
miles from Canberra have been known to sign documents of whose meaning 
they were not fully aware. The quotation and most of what follows is taken 
from Standardised Accounting in Germany, by Dr. H. W. Singer. Whatever 
else may be said about Nazi rule, it must he agreed that they have aimed at 
efficiency—so that consideration of their decisions in our own field should be 
at least interesting. 

From our customary picture of Germany as a place where the government 
is totalitarian, which means in practice that it both can and will decide what 
each citizen shall do, how much and what he shall produce, what shall be the 
price of everything, there would not seem to be any great necessity for accuracy 
in accounts nor for the spending of time in enforcing uniformity; it might 
be expected that the emphasis would be upon quantity. As a fact, German 
regulations do call for a separation more or less complete between workshop 
accounting and financial accounting. This separation is not, however, quite 
the same as the corresponding separation in some of our factories; it is 
“a definite attempt to separate the plant as a technical unit from the business 





aor ee he | wf 


—Vs 


1944 THE AUSTRALIAN ACCOUNTANT 171 


as a commercial unit, and also to separate the real cost of production (effort 
and material) from money cost.” 

A little further consideration suggests that even Germans have many of 
the faults we know in ourselves (not to mention a few which we believe we 
have avoided) and that, even if competition as we know it can scarcely be said 
to exist so that its spur towards efficiency is absent, none the less the con- 
trollers of the national economy must have means of measuring expenditure 
of manpower and of material, of minimising waste of both, of assessing taxes 
(and collecting them), and so on. 

The system of standardised accounting is closely linked with a compulsory 
but self-governing organisation of the whole of German industry and com- 
merce into groups. Under the Minister for Economic Affairs, there is a 
National Economic Chamber, to which reports come from six National 
Branches of Industry. These are: “Industry,” “Handicrafts” or “Independent 
Artisans,” “Trade,” “Banking,” “Insurance,” and “Power.” Under “In- 
dustry” are seven Main Groups, each with a number of “trade groups.” For 
instance, Main Group I—Metal Production—has four trade groups which 
include in all 18 “sections” ; VII—Foodstuffs, Brewing, and Distilling—has 
five trade groups and 28 sections. The total number of sections is 415! 

To pass on to the actual rulings about accounts: the decree with the seven- 
syllable title required the groups of Industry, Commerce, and Handicrafts 
to bring into use bv January 1. 1940, a compulsory Kontenrahmen, or Model 
Chart ; by the middle of 1939, 24 groups out of 33 had complied. This model 
chart was suggested by Professor Schmalenbach, of the University of Cologne, 
in 1928, and his later revision was dated 1935. As the Nazis achieved power 
in 1933, it would appear that he was one of the professors who managed to 
retain his position. The chart is intended to be uniform for all industrial and 
trading concerns and it is supported by a Kontenplan, or Plan of Accounts, 
which is uniform within each Branch. When an undertaking has adopted 
the chart and plan, it is free to add details and subdivisions, or even simplifica- 
tions if approved, so long as the. principle of comparability is safeguarded. 

The Chart has ten divisions, numbered 0 to 9, and each division has ten 
suh-divisions, also 0 to 9-—a potential total of 1,000 accounts when each 
sub-division is also divided into ten headings. Each of these has its prescribed 
place and its prescribed definition. Of course, not all have to be used by any 
one undertaking, and further detail can be provided by sub-headings -each 
with its own four-figure number. You could probably guess some of the 
headings, as they turn out to he old friends, but some are unexpected. Thus, 
Division 0 is for Ruhende Konten. or “Resting Accounts.” and includes 
long-term canital both debtor and creditor ; 00 is Buildings, and 000 is Factory 
Buildings ; 06 is Long-term Investments: 062, Mortgages: 08 is Capital and 
Reserves: 09. Abgrenzunaskonten—Valuation Adjustments, Reserves, and 
Accrued Liabilities: 091, Valuation Adiustments; 092, Reserves for known 
liabilities ; and 094, Accruals. Clear definitions would have to be provided to 
separate some of these, and I feel that it is fortunate that the number of 
sub-divisions came out at exactly ten. 

Division 1 covers Liquid and Current Assets and Liabilities, from 10 Cash, 
through 13, Securities (131, own shares; and 133. shares in other companies) 
to 19, which is “Miscellaneous”—a nice general title which tends to overcome 
the limitation due to the decimal svstem. Note our old problem of separating 
share holdings between current (their 133) and fixed (their 060) assets. 

Division 2 is given the name of “Adjustment,” or “Reconciliation,” Accounts 
and includes a collection of sub-divisions which at first sight do not seem to 
be closely connected. Thus there are: 21, Interest Payable, and 25, Interest 
Received; but also 26, Major Repairs and Costs of New Buildings, and 28. 
Price Difference Accounts. Their connection is, however, the principle that 
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they are mainly used to adjust the current production Divisions (3 to 7) to 
show accurately current profits or losses. Non-recurring items of cost find 
a place, and differences between actual costs and those asssesed under Govern- 
ment rules. 

Division 3 we should agree with without much question. It covers Material 
Accounts such as Raw Materials (30), Fuel (34), and Purchased Parts or 
Accessories (36). 

Divisions 4, 5, 6 and 7 are the costing divisions, Division 4 indicates the 
general grouping of cost items other than material : 40 is simply Direct Wages; 
47 is headed “Taxes and Other Dues,” and it is, perhaps, somewhat surprising 
to find 470 as Taxes (4700, Property Tax; 4705, Stamp Duties—Income 
Tax, by the way, is 22), and 475, Insurance (4753, Contingent Liability 
Insurance), in the same sub-division. Two other insurances—Workmen’s 
Compensation (431) and Unemployment (432)—come into 43, Social Ser- 
vices. 48 is our old friend Miscellaneous (Postage, Advertising, etc.), and 49 
deals with Special Job Expenses, among which is 4952, Turnover Tax. You 
may begin to think that they have not much to learn from us in the way of 
variety in taxes. 

Division 5 is headed “Reconciliation” Accounts, but “Allocation” Accounts 
would seem to be a better translation, as they are concerned with the results 
of allocating costs to various departments (Kostenstellen), or production 
centres—each separate sphere of individual responsibility is a separate such 
centre. Examples are: General Factory Costs, Manufacturing Departments, 
Auxiliary Manufacturing Departments (technical management, factory office, 
etc.), Material Purchases, Office and Administration, Selling and Distribution. 
The dissection is carried out on a separate Manufacturing Cost Sheet, so that 
the accounts in this division—Direct Material, Direct Wages, Factory 
Material, Administration, and Selling Costs—are merely results taken from 
this sheet, the figures being at “departmental prices.” 

Division 6 is alternative to Division 5; it allocates costs to products 
(Kostentrager, production cost units). Dr. Singer points out that in Germany 
industrial combination and concentration have gone so far that individual 
plants or combines often produce a great variety of products, and this aspect 
of cost accounting is important in enforcing specialisation. Isn’t it almost 
sad to realise that beautiful plants and costing systems have had their parts 
scattered in recent years by visits from the products of similar British and 
American plants? 

Division 7 covers stocks of Semi-finished and Finished Products; it is, 
perhaps, strange that these were not made sub-divisions of Division 3, with 
which they are obviously closely connected. Curiously enough, 78 is Major 
Repairs, which rank as additions to capital. 

What’s left? Division 8 covers Revenue Accounts (for example, 80 to 
82, Sales of Finished Products; 850, Discounts), and 9 the Final Accounts. 

The Betriebsbuchfuhrung, or Manufacturing Cost Sheet, is also official. 
The specimen given provides sample figures for 43 production centres—12 
being separate workshops. There are six sub-totals and 25 types of cost 
allocatable (is that word in the dictionary?) ; thus space is available for 1075 
(1225 if the sub-totals are included). Neither direct wages nor material is 
included on this sheet. Under each of the 25 is a total, and then follows 
allocation of General Factory Costs over the whole of the centres on suitable 
bases (area, number of employees, etc.). Next comes the allocation of 
Auxiliary Manufacturing Expenses (factory office on the basis of the preced- 
ing total, plus direct wages; wages office on number of employees, etc. ). 

Finally, our old friends the test ratios—manufacturing expense as a per- 
centage of wages, machine hours per department, wages plus expense per hour, 
quantities produced per department, total cost per unit of weight, average 
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wage per hour, degree of utilisation of capacity. You can, if you like, consider 
in what respect each of these would be utilised in assuring efficiency. Prob 
ably, however, no shortage of manpower would prevent the compilation of 
any set of figures decreed by authority. That interjection was a little early, 
as the sheet is not finished yet; it also gives oncosts as percentages—material 
departments divided by material cost; administrative, selling, etc., expenses 
divided by manufacturing expenses—all leading to a grand total of costs for 
the month. That last word mentions the period, which should have come 
earlier. 

Even in 1941 some little effect of strain was making itself felt. Though the 
larger undertakings were by the end of that year using the model chart and 
plan, smaller concerns were slow in introducing it. “The general scarcity of 
personnel, and particularly of skilled personnel, did not seem to justify the 
additional work which a change-over inevitably involves.” The long-time 
plans had apparently not included the training, or reservation, of the men 
to do the work. (Did you say anything about the non-reservation of accoun- 
tants nearer home?) 

Small firms, too, had a wrong idea of the reasons for the new system and 
were ignorant of its advantages. Their suspicion was based on a fear that 
the system was a fiscal device to discover tax evasions! Can we trace an 
indication that, if the ordinary German can only be separated from his political 
madness (I am not going to discuss this possibility), his ideas on many 
subjects are not so far away from our own. 

Possibly the following comments by Dr. Singer will also awaken a sym- 
pathetic response in Australian breasts. He first points out that economic 
statistics are of supreme importance in a totalitarian state and that, if there 
is no centralised statistical machinery, it is “only natural” that local and 
departmental offices will undertake investigations of their own. He then 
remarks that “all authorities are convinced that they can be on safe ground 
only if they draft their own forms and,circulars.” Have you known of any 
examples of providing the same information to two or three departments? 
Our author quotes from a gentleman called Schmeer, who in 1942 said: “there 
is a distinct tendency in Germany for more information to be asked for than 
is actually required,” and “a state of affairs has come into existence, quite 
unnecessarily, in which tremendous quantities of paper and effort are being 
wasted.” 

If that was true after nine years of Nazi rule, it might just as well have 
been democratic! Early in this article I said that the Nazis have aimed at 
efficiency ; the aim does not appear to have been good—at least not any better 
than that of “decadent” Britain. The subtitle of Gantt’s Psychology of 
Management is “The Principle of Least Waste”—a phrase which has always 
seemed to me to sum up an important, but often neglected, truth: that some 
waste is inevitable and that a guiding principle of management should be to 
reduce waste to a minimum. The German standardised accounting system 
is a clear recognition of the principle, but (needless to say) no system will 
of itself produce efficiency ; it may only lead to more forms and returns and 
to the utilisation of scarce labour—and paper. 

It is hoped that this short summary of a German system will have proved 
interesting in itself and not without some useful points on the value of classi- 
fied accounts. We could certainly do with much more uniformity than we 
have, but it cannot be imposed by decree from authority; can we teach our 
business executives? 
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The Commonwealth Institute of Accountants and 
Future Accountancy Problems 
By T. F. BRENNAN, F.L.C.A. 


President, Commonwealth Institute of Accountants 
(Being an address delivered to members at the Annual Meeting of the 
Ballarat Branch of the Commonwealth Institute of Accountants ) 


It is appropriate at this the Annual Meeting of the Branch to have a glance 
at ourselves, to consider not only what we have done, but what we propose 
to undertake in the future. 

One of the reasons for the existence of this Institute, as set out in its 
constitution, is to aim at the elevation of the profession of accountants and, 
in the years which have passed since it was founded, the Institute has done 
its full share of the work involved in striving towards that objective. Much 
has been done, but much still remains to be done. You are probably all 
aware that the Institute was founded in 1886, the number of foundation 
members being given as 45, and in the period of nearly 60 years which has 
elapsed since then the outlook as far as accountancy is concerned has changed 
almost beyond recognition. What got past, what was good enough and was 
accepted in those early days is quite inadequate in these. 

In the Jubilee Year Book (1936) of the Institute there is an item of 
information which interested me very much. It states that in or about 1887 
the Hon. Secretary (Mr. Flack), when visiting England, was authorised to 
expend up to £25 for a library which was then being formed and that he 
brought back with him nineteen volumes, chiefly on book-keeping, which 
he had purchased at a price of £5/7/11. What a contrast that is to the varied 
literature which is now available on the subject. Our own Head Office 
library contains more than 3,000 volymes, and yet the subject has not been 
covered. 

The war effort is a matter of which accountants, as a body, have reason 
to be proud and it has demonstrated the value of accountancy-trained men 
in handling the vast problems which have been occasioned and brought into 
being by that effort. Public practitioners, commercial houses and manufac- 
turing businesses have been drained of their qualified men and still the 
demand for them has not nearly been satisfied. 

The question of training leads to that of the education of candidates for 
the profession. There is a wide feeling, particularly in England, where it 
has received a good deal of attention, that the education of accountants 
should be considerably broadened—culturally as well as, if not more than, 
technically. Mr. F. R. M. de Paula, one of the leaders of accountancy 
thought and practice in England and a one-time university professor, in a 
paper delivered at Liverpool last year to a joint meeting of chartered and 
incorporated accountants, said that great advantages would follow if our 
educational system (accountancy) were raised to university level. In the 
United States of America the whole of the education of the accountancy 
profession is in the hands of the universities, with good results as far as 
we can judge. In New Zealand the examinations to qualify for registration 
—accountants are registered there—are conducted by the university, but 
the President of the New Zealand Society of Accountants, in his address to 
the Annual Meeting of the Society last year, suggested that an endeavour 
should be made to arrange with the university for a degree in accountancy. 
The President of the Institute of Chartered Accountants in Australia 
recently gave expression to the view that the education of accountants for 
membership of the Institute should be broadened considerably. With this 
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body of advanced thought on this subject the Commonwealth Institute is in 
complete agreement. It stands, as it has always stood, for a high standard 
of education and it believes that co-operation with the universities both in 
regard to education and to examinations will be in the best interests of the 
community as well as of the profession. 

This Institute desires to promote research in accountancy. There is a real 
need for that, but those who are best fitted to undertake it are now far too 
busy to allow of their doing so. However, I have the view that research is 
a subject to which a full-time worker should be assigned. It is too big to be 
handled efficiently by men who can devote only some of the spare time of a 
busy life to it. As you no doubt know, this matter has received a good deal 
of attention in America. 

With some association with research are two subjects, for the consideration 
of which the General Council has appointed two committees, viz., Accounting 
Principles and Accounting Terminology. Both are very important, but with 
the strain of war work and reduced staffs the members of the committees 
are not now able to give attention to them. They are matters to which 
members generally as well as the members of the committees might profitably 
give attention. In the words of a recent writer on the future of accountancy 
technique, ‘““We must do some thinking,—what are the fundamental principles 
on which we are working?” 

I mentioned the good work done by accountants in connection with the 
war effort. It would seem that at least as much will be required of them 
in the post-war reconstruction. There can be no doubt that there will be 
difficult problems to solve and that accountants will have a full share of them. 
You may have noticed that it was reported in the press that Dr. Evatt has 
stated that “there will be more room for private enterprise and business 
initiative after this war than ever before in Australia’s history.” We should 
make sure of being ready. 

A matter which is of first-rate importance to every qualified man and to 
those who shall qualify hereafter is that of the registration of accountants. 
It is receiving serious consideration in England. In the August, 1943, issue 
of Accountancy, the official organ of the Society of Incorporated Accountants 
and Auditors, Sir William Jowitt, K.C., Minister without portfolio, is 
reported to have stated: 

“They (accountants) had great organisations, but there was no adequate 
power of discipline over members of the profession. . . . He had been 
behind the scenes doing a little work on this, and a scheme had been 
propounded to which all the representatives pretty well agreed and was 
now being considered by the Board of Trade. He hoped they would hear 
something very soon.” 

He further stated that it was idle to imagine that all controls could be 
taken off after the war. There must be much greater central control than 
heretofore. 

You are probably aware that accountants in America are registered, and 
I have mentioned previously that the education of the accountancy profession 
is in the hands of the universities. In New Zealand there is also registration 
with university examinations. My inquiries lead me to the conclusion that 
the system there is working very satisfactorily both from the point of view 
of the public accountant and of the commercial accountant. Our members 
comprise a large number of commercial accountants and we have to guard 
their interests. This matter has not yet come before the General Council, 
at least during recent years, and I cannot therefore express the views of the 
Council, but my own very strong personal opinion is that registration of 
accountants will be of great benefit to the community as well as to the 
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profession. It will ensure that the only men who will be permitted to give 
skilled advice to the public will be those who have been educated up to a 
standard which will qualify them to give such advice. We have been notified 
that it is intended to introduce into the New South Wales Parliament a 
bill to provide for the registration of accountants. If the conditions are 
satisfactory that is all to the good, but I hold the view, which I know is also 
held by some of our prominent accountants, that it would be much more 
satisfactory from every point of view if registration were on a Federal instead 
of a State basis. Australia is one nation now and it is anomalous that 
business conditions should vary at the State borders. In the event of 
registration, all members of existing Institutes should be entitled to regis- 
tration. There should be an independent examining body, the personnel of 
which should have such qualification, knowledge and experience as would 
ensure a sufficiently high standard of the examinations and that no person 
would be entitled to registration who had not passed such examinations. 
The existing Institutes should be continued—there would be no need for 
additional ones as the examinations would not be controlled by them—so 
that they might control the profession and continue to work for its elevation 
by the dissemination of knowledge and the inculcation of sound practice. 
This view—that the existing bodies should retain their identity—is held in 
some at least of the accountancy circles in England. 





Getting Back to Normal 
By M. V. ANDERSON, F.I.C.A. 


(Being an address delivered to members at the Annual Meeting of the Ballarat 
Branch of the Commonwealth Institute of Accountants) 


In this comment on getting back to normal most of the emphasis will be 
on the getting back and very little on the new normal. 

The questions constantly asked are: Will there be an unemployment 
problem after the war? and, how long will the controls continue? 

I shall discuss the first question at once and then the basic principles under- 
lying the controls and we may reach some answers on both questions. 

In this I propose to use figures prepared by Professor Giblin.1 He says 
they cannot be considered to be official: they are in the nature of a shrewd 
guess by a man well capable of making it. 

Well then! There are about 650,000 men and women to be demobilised 
from the services and about 200,000 engaged on purely war production, 
omitting those engaged in ship-building and that aircraft production which 
might be considered to be peace production. That makes 850,000 to be 
replaced in industry. There will be some extension of the permanent services 
after the war. Garrisons will be required in the islands and the Air Force 
and the Navy will require extension. This will probably take 50,000, and 
to provide munitions, clothes, food and other services for them, say another 
50,000. That’s the first hundred thousand. 

Then there is that body of people now engaged consisting of men past the 
retiring age, women not usually employed and those who will desire to 
complete their education or training after the war. If all the men retire 
and half the women, it will take 150,000 to replace them. 

Those who left primary production to go to war number 160,000, but 
20,000 women have taken up land work. If they remain, there will still be 
places for 140,000 in various forms of primary production. 

Banks, insurance and other business houses and retail establishments now 
on reduced staffs will absorb 160,000, without providing for any increase in 
business. 

1. The Problem of Maintaining Full Employment, Prof. L. F. Giblin. 
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The munition factories now employing 200,000 will employ on peace-time 
production at least half that number, so providing for another 100,000. 

The Tariff Board has already approved of new proposals only held up by 
the war that will employ 50,000 and the Commonwealth housing projects 
will take another 50,000. 

So far these have accounted for 750,000 and have left 100,000 as yet 
unprovided for. 

The proposed higher leaving age in schools and other improvements will 
probably take 20,000 people, and improved health services, an undetermined 
number, but certainly some. 

Postponed public works—the Hume Weir Scheme and its extensions and 
similar activities, quoting only the Victorian irrigation proposals and those 
of the Melbourne and Metropolitan Board of Works, Harbour Trust and 
Railways—will obviously require manpower. 

Finally, the improved spending power available, shown in two ways: 
(1) the cash, bank deposits, saving’s bank deposits, and war bonds and war 
savings certificates in the hands of those who are not normally investors— 
these are all liquid funds waiting an opportunity to be spent; and (2) the 
higher general income level of purchasers of consumption goods and the 
higher average of employment level will open employment avenues. 

These sundry avenues should at least take up the remaining hundred 
thousand and there is some probability of a competition between industries 
for employees. That answers the first question. There is not likely to be 
an unemployment problem immediately after the war. 

Now to discuss controls and their duration. The next and the practical 
step is to put that programme into operation. To transfer 850,000 people into 
new jobs is not to be done by a free-for-all wild helter-skelter into whatever 
they can find. The Air Force, to name only one, has already undertaken a 
survey of what its members are now fitted for, and Manpower, which is 
already mass-placing people from munitions manufacture to food packing 
and clothing manufacture, will continue its activities to prevent over-crowding 
on the one hand and lack of manpower on the other. So manpower control 
will continue in action. 

The second transition problem is to re-employ war-time plant on peace-time 
production. 

A survey is already being made of plant suitable for certain manufactures ; 
for example, saucepan and other hollow ware; and manufacturers are being 
asked how much of certain particular manufacture they have done in a period 
of three years. The Department of Post-War Reconstruction is likely to 
parcel out a manufacturing programme among existing firms so that there 
will be no lack and no overlapping. This, as you will see, implies controlled 
monopoly and lack of competition being public supply on a cost-plus basis. 
This, in its turn, implies a price and profit control. Firms given a monopoly 
must expect a controlled price, and a Government which desires to prevent 
economic loss in the national sense must be prepared to see the manufacturers 
get an adequate price. 

These elements of a guaranteed market and a guaranteed price are the 
logical parallel of a fixed wage policy. Every man must be guaranteed his 
living—freedom from want— and also guaranteed that the distribution of 
wealth will be on an equitable basis. That, in turn, implies not that prices 
will be allowed to rise where a firm does not get its adequate share of 
profits, but that it will be subsidised against loss. Subsidies are cheaper to 
the nation than spiralled prices. 

Each applicant for a subsidy must, however, satisfy the Government that 
(1) its product is essential, (2) that the firm’s plant and business are efficient. 
or (3) that the industry as a whole cannot by rationalisation or amalgamation 
tarry the increased costs. 
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Applicants will be advised to improve their plant or its layout or to instal 
a system of cost control and to seek other avenues of improvements before a 
subsidy will be granted. 

Government annexes will enter into the manufacture of goods not pre- 
viously made in Australia to prevent their competition with firms on their 
normal output. 

The mass-production of refrigerators suitable for the small home and of 
many other items for the Government’s housing scheme is likely to be under- 
taken. This annexe manufacture is likely to continue in the same manner 
as at present under the same price and cost control. 

Price control, which was introduced to prevent price inflation in time of 
war, will continue for a long time as a means of profit control over prices 
in time of peace and as a prevention of inflation arising from that accumu- 
lated spending power I mentioned earlier. 

Taxation is high at the present time partly to pay for the war and partly 
to absorb from the higher incomes the arhounts normally invested. 

All investment is now closely controlled and will continue so, partly to 
prevent investment in channels already fully supplied and partly to conserve 
capital for investment where it is under-supplied. That is, of course, for the 
short-term policy of war duration and shortly afterwards. There will also 
be a long-term policy arrived at the control of what we used to call the Trade 
Cycle, which we have since recognised as a production cycle modified by 
investment. The Government will continue control of investment to prevent 
over-supply when approaching a boom period and of encouraging it in 
depressed times. The Government will enter actively by engaging in large- 
scale public works and by continuing manufacture in its annexes in depressed 
periods. The Department of Post-War Reconstruction will have a long and 
healthy life full of vigour and activity. 

The immediate period of high taxation will be related to the retirement 
of the floating balance of treasury bills, say £300 millions. This will be done 
partly by taxation and partly by the flotation of peace loans, say, over three 
years. 

The relaxation will come partly when the peace loans will pay for the 
amounts not re-invested (including the amount of periodical redemption) 
and partly when investment is again desired from the higher incomes. 

Rationing of food and clothing will continue until local production is on a 
full-time peace level and until overseas requirements are filled. ‘That and 
similar controls will be of short duration. Control of investments, manpower, 
production prices and profits are probably part of our national future. 
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